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Maylin againji Townshend. r^efjay, 

Nov, loth. 

tRRTAT moved to difcharge the defendant out of cuftody inanaffida- 
on filing common bail^ on the ground of a defeat in the aOi- vit to hold 
davit to hold to bail j wherein the phintifF fwore that the defend- ^^^^^ ^«^'. 
ant was indebted to him in ihe fum of 2oL and upwards , for goods ruarJs, itii 
fold and deliveredj and that no tender had been made of payment fufficient to 
ef the fatd fum in Bank notes {a). And he referred to a cafe of "J|fj*^^^V^ 
Barnet t. WheeUr^ HiL 41 Geo. 3. where a fimilar motion had been /aid fum Jh 
allowed on the fame and other objeflions: for non conflat^ that Hanknofei; 
there had not been a tender of all but the fraftional part above the Reference "tl 
ao/., according to the cafe of Jennings v. Mitchell (^). the fpecific 

• But the Court faid.that this differed from the cafe of Jennings v. ^^^ ^"^^^ 
Mitchell i for here the fpecific fum fworn to was ,fuch as might ^Jag^uchaa 
be tendered in Bank notes \ and a tender of that fum was exprcGly might be fo 
aegativedi which was fufHcient ; and it had been fo ruled ia a cafe <«nderfd. 
fubifequent to that of Jennings v. Mitchell. [ 2 1 

(«) Purfamt to thr provifipnt of the Bank A€t, 37 Ctc, 3. c. 45./ 9. 
\h) I Soft's Rip, ly. 



Penny agasnft Porter; Tui/ihf; 

^ '' Nov lorh/ 

IN an zGtion on the cafe for the non-delivery of wheat according Upon breach 
to agreement, the fir ft count of the declaration ftated the con- of •oontr»a 
trail to be, that in confidcration that the plaintiff had a)^reed to chafe^f'J,"^!^ 
purchafe a large quantity, to wit, one hundred bags of wheat, each .bags c( 
bag weighing 3001b. and for 40 bags, part of the fame, to pay to ^'heat, 40 
the defendant l/. i6s.per bag, and for the remaining 60 bags to Zw!thm&% 
pay the market price at t^ e then next market day ; the defendant tobe ocii- 
Qodertook to fell and deliver to the plaintiff 40 of the bags imme- ^^^^^^ 

*^ • ^ market day, 

woA tbe retnaioder 00 the next market day, the plaintiff ca&uot d<*clare aa upnn an ahfolute contrad fo# 
the ddif ery of 40 bags on tbe fir(i day, &c. though 40 baga vMre ihen in iwSi d«titeicd j bitt tht -con* 
txiA ^uft be Oatcd la (h« 4lteni9UYC^ ftccordiog to the eH|iaal tirmi of lu 

.Voiiall. B diately. 
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I Sol. diatdy, and the remaining 60 bags at the then next market day at 
the ilipulat^d price. It then airerred the fale and delivery of the 



Pknhy firft 40 bags in part performance bf the contrafl, and fet forth a 
agatnji breach as for the non-delivery of the remainder. The third count 
waa^fimilar in form, only dating the contract to be for the falc of 
100 ba^s of wheat, 50 bags of which were to be fold and delivered 
immediately at the price mentioned, and the remaining 50 bags at 
the next market'dayi for the then market price. The contrafi was 
laid more generally in other counts. At the trinl before Le Blanc J. 
at the laft aflizes at Brifloi^ the contra£k proved was, that the de« 
L 3 J fendant was to let the plaintiff hwe 100 bags of wheat, y^r/y or 
^fiy bags to be delivered at the then preTent market for the ilipu* 
lated price, and the remainder at the following market for the then 
matket price. And furthdr it w»s proved that the defendant im- 
mediately after delivered 40 of the bags> but did not deliver the 
remainder at the next maiket day. ihe qu-ftion was, Whether 
the contra£l proved, being optional in the defendant to delivef 40 
or 50 bags the firft d^y, and the remainder the next mailwt day, 
fuflained the (irft count, ftating ihe c6htra^ to be pofiiively for 
the delivery of 40 bags on the firft, and the remainder on the fub* 
fe^uent market day, inafmuch as the defendant had decided his 
option by the delivery in facl of. the 40 bags in the firft inftance ? 
'1 he jury, being of opinion that the defendant had an option to 
deliver 40 or 50 bags in the firft inftance, found a verdi£): for him 
under the learned Judge's dire£tion : and leave was given to move 
to fet the verdi£l afide, and enter a verdi£t for the plaintiff for 
3/. I2J. damages, if the Court Chould be of a different opinion. 

This matter was once before agitated in this Court in Hilary term 
laft, when it underwent great difcuflion. It then came on upon a 
rule for (trtting afide a nonfitit in the firft trial before Lord EUon^ 
at the preceding fummer aflizes, on the ground of the variance 
mentioned between the declaration and the evidence : and a new 
trial was granted en the ground of fome uncertainty in the evi- 
dence, as to what the real contra£l was, which the Court thought 
(hould have been left to the jury to decide. But they then inti- 
mated a ftrong opinion, that if the contrad were found Ko have 
[4 ] been optional iu the firft inftance, it could nof "be laid as an abfo- 
lute ccntra£t for a certain number of bags, though in the event of 
the party's ele£lion of one of the alternatives (a). 

Lent Serjt. now moved to enter the verdift' for the plaintiff, on 
the ground, that though the contra£l were optional in the defeud- 
ant in the firft inftance, yet he having made his elcdion to deliver 
40 bags on the firft day, thereby put an end to the option; and it 
might then be declared on as an abfolute contra£l in eiScQ to de- 

(a) On that Accifion Boad and PtU argued in fupport of the rule for ferdn^HfidiBthe 
Boafuit \ and Cihbi and Dampkr cootra. The foliowiog cafes wvae fefetrcd to 'in. dbe 
cmrfe of dieir arguicentt. Lttjton ▼. Ptdrce, Deugl* 15* ChtrckU/ ?. JViik'Ut^ i tttm 
Kp. 447. 'J'^te ▼• ff^e/rmgs, I Term Rep., 531. ff^hite ▼. mf/og, % Brf. & PmN. i'i6. 
. and a cafe of SAifmaM v. Smmdirsy B^* T. 1783> wheiO the concdift in cBnGt «tts tbdfalhrar 
goods wUhln 14 days, or aa fooo atA certain vcHel arrit ed : Cl<e vcfTel arrived after ihe 14 dayi | 
and on breach of the contra^ by non-deKvery, the pTaiotiff declared in one count on a con- 
trad by the defendant to deliver within 14 da) a, and in another count to deliver on the 
arrival of the fli'*p ^bui there being 119 cottot ia^iog the coatrad la the altciaitivc, the Coixrt 
held Che variance faiai. 

Urer 
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liver rhofe 40 bags on the firft day, and the remaining 60 on the l8oi.* 
fuMcqutfnt xAaTkcrt day. 



Thi Court however were of a different opiftiony and held that the Pmwr 
contra£i Aitift be dated in the declaration according to the original p^!^^ 
terms of it| which made it optional in the defendant to deliver 40 
^'50 bags in the firft itiftanc^i and not an abfolute contrail for the 
delivery of eitlier of thofe quantities* 

Rule refttfed^ 



— [5] 

Th€ Kino again/i Higoins. iv^TiVit 

^HE defendant was indi£led for a mifdcmeanor at the Quarter Tofoiicitt 
* Scdiona for the county of Lancajler^ and was cortvifled on the ^^^'I'^l,^® 
fecond counrof the indi£iment, charging, "That he on, Cj'r. at, matter's 
fcflr. did fa!fcly, wickedly, and unlawfully foHcit and incite onego<>d»"« 
%i»c/ D'vton, a fcrvant of 7. Phillips^ &c. to take, embezzle, and ^^^thTuVb 
Real a quantity of twift, of the Value of three fliillings, of the goods h be not 
and chattels of his mafters J. P., &c. aforefaid, to the great damage charged i^ 
of the faid y.P., &c. tb the evil example, ^c. artd againft the ^^^^^^^ 
peace,** b^c. After judgment of the pillory and two years' impri- the (emat 
lonmcnt, a writ of error was brought, and the following caufes **>*« ^ 
alligned for error:' 1. That the fald count docs not fct forth any f^ta"*"^ 
mimemeanor or offence which the julUces of peace at their quarter orberaawM 
fefiions had jurifdidlion to determine. 2. That it does not appear ''^"^""p^ 
that J. Dixon, the principal, was ever convidled^of the felony Indind'lng. 
wherewith the defendant appears to be charged, as aCceflary before And fuch 
tic faft. 3. The general error. ?i?iQrb'ie at 

^he cafe was twice argued ; firft, in Trinity term laft by Scar* JhcScfficmi, 
iett for the defendant, and Crofs for the crown; and how by having a 
T^ppi^g for Ae defendant, and Chri/iian for the crown. ' Thxl'lll^ 

For the defendant it was urged, ift. That the count in queftion Jhe^^^^ 
contained no charge of ^ny matter indictable at common law. It 
is not cvery'ad, immoral in itf«rlf, or bf evil example, whiqh is 
indiftable, although it maj fubjccfl the party to find furetie^ of the t^] 
peace. A bare folicitation or incitement of ano.ther to commit ati 
oQence is not indictable, unlefs it be accompanied by Tome overt 
a^ towards carrying the intent into execution ; but if no fuch a£t 
be done either by the inciter or the party folicited, it is nothing 
tnore, as Mr. Juftice Fojtgr obferves, than a mere fruitlefs in- 
cffeQual temptation. Now here it is not ftated how or by what ' 
means the defendant folicited Dixon to commit the felony -, no^ t 
(hat atly a A was done by the defendant, fuch an offering money 
or the Uke, to forward fuch folicitation ; nor that any a£t by Dixon 
foDowed thereupon. It riiuft therefore be pTefumedthat nothing 
^i this fort happened, as there can be no latitude of intendment ifi 
criminal cafbs to include any thiftg more than is charged (d). It 
ftands therefore as a mere wi(h or defire of the defendant to do an 
CTil %&• If indeed any evil confequence enfue on fuch a ibli« 
^i^ation^ the party is anfwerable ; but there is a locus penitentis^ 

(4) Jt. V. fTluatkff % Sgrr^ liay. 

B 2 between 
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i8ot. between the folicitation and the aft, and if he countcrm^d the 
aflr before it be done, he is abfolved from the confcquences. An 



The King argument may be derived from analogy to cafes of flander 5 for if 
-^-'"7^ no aOion would He for imputing fuch a bare folicitation to ano- 

H*GGu>;». ^j^^^^ .^ follows that the foUcit;*tion itfelf cannot be india^ble. In 
' Bray v. jtndrews [a) the words were/" My matter was not content 
to take my living from me, but fcnt his man Andrews to kill me." 
Two of be judges thought the aftion lay, though no eflfea foW 
lowed upon the command : but the other two held otherwifc ; b^ 
caufe no ^ftion lies for flander except on the imputation df fttch 
thingt, as are punifliable by law ; and it was never feen that anj 
r « ] puniihmcnt was appointed either by the common or ftatutc .law, if 
no cflFeft cnfued thereupon. So in i RolLAbr. 50.^ Q- pi* 2. If . 
a man fay of another, ** that he lay in wait to rob him," an a£lim 
lies i for there is the imputation of an evil ad done. But in4hc 
fame book, pL 4. where the words were, *' that be kecpcth men 
« to rob me," it is faid no aftion lies ; becaufc they only impute a 
bare intention without any aft. The fame principle is clearly laid 
down in Murrey^ cafe (^), and in Crofts v. Brown \c\ and in Eatm 
▼. Allen (J). BraBon, lib. 3. >. 1 28. />/. 1 3. obferves, «* ubi fawtt™. 
ibi potent effe forcia quandoquc, fed nunquam forcia fine faftoj 
(which word forcia, fays Lord Cole {e\ is a word of art, fignifymg 
the furnifliing a weapon of force. to do the faS, by force whereof 
it is committed, the party furnifliing the weapon not being prefent 
at the faa :) " quia ubi principal non confiftit, nee ca quae fe- 
quuntur locum habere debent : ficut did potcrit dc praccepto, 
confpiratione, et confimilibus, quamvis hujufmodi effe poffant 
ctiam fine fa£lo ; ct quandoque puniuntur C faftum fubfequatur^ 
fed fine fafto non, &c. nee etiam obcfle, debent prxceptum, &c. 
nifi fadum fubfequatur." Vaugkan (/) was indifted for perfuading 
an apprentice to withdraw himfelf from his matter, fo that he 
fliould not be taken upon a warrant ; and Haughton J. excepted to 
the indiftment becaufe no venue appeared, nor that the apprentice 
did hide himfelf from the warrant -.for if be did mtfo^ the perfuafon 
nvas nothing. In R. v. Daniel (g) the indiftment charged that he 
inticcd away an apprentice from his matter, and fcduccd him to 
take and carry away certain goods of his matter from his h^^^ 
r 8 3 and that the defendant knowingly received the fame. ^ It was ob- 
jeSed, that this was but a private and not a public injury j that 
cafe only lie», and not trefpafs for inticing away a man's fcrvant } 
that no faft was laid to be done in purfuance of fuch inticing, ex- 
cept as to the latter part of the charge refpcaing the carrying away 
the goods, as to which that no venue was laid where the goodg 
were taken away : for wliich reafons the judgment was arretted. 
The fame cafe is reported in 3 Salk. 191. (A), where the indiamcnt 
is faid to have been hoJden naught by all the Court for not avcmnj; 
tliat the apprentice did abfent himfelf; for though the words 

(«) ilfoir. 63. (^) »5«{ffr,ac6. « >. c x 

U) 3 Bidfir. 167. Sed w. Dun ▼. Eiton, 1 Bulfr. lox. (i) 4 Co. 10- »• 

(A) Lord Kenpn obfetved, that the authority of tbc third part «f5«**''\'^* "%".?; 
fdied on, anJcd cwioboiatrt by oibcr books \ aud it Ui IcCB* 9fwa iHm »/ Mr. jorac* 
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^entare eaufavit imply that he did abfent himfelf ; yet the indifl* iSoi. 
ment muft not only (hew the caufe but the efFed: which followed. 



The fame cafa is molt fully reported in 6 Mod* 99. where Lord TheKni* 
H»lt fays, that advifing one to rob or kill, without fomething be done iil^"^^ 
thereupon^ is not indi&able. And he agreed, that a confc iracy 
to charge one with a baftard child is indi^able ; but if one ihould 
advife another to do it without more, it would not. And t'lis 
report alfo agrees, that the indictment was holden ill by the wh >le 
Court for want of an exprefs allegation that the fervant did abfent 
himfelf* And herewith ag^rees the opinion of Potvell J. in 6 Mod. 
182. S. C. Lord Holt indeed afterwards faid (/i}, that he was not 
fatisfied, that to feduce one's fervant away was indictable \ but to 
perfuade him to embezzle his mafter*s goods was : but whethcrr it 
were neceflary to allege that the fervant had embezzled them ? for 
the indi£lment might perhaps be for the evil a£t'of perfuading. 
This latter opinion however was exprelTed with doubt : and it ap- [9 ]] 
pears that Lord Holt did not adhere to it in the fubfequent cafe of 
Reg. y. Callingvjood {h). That alfo was an indictment for inticing 
an apprentice to take goods from his mafter, and afterwards re- 
ceiving the goods knowing them to be the mafter's, and converting 
them to his own ufe. Judgment was given for the defendant on 
the authority of Reg. v. DartieL And to an exception taken to 
th^ indidlment that it did not aver that the apprentice took away 
the goods, and that it was not enough to fay that the defendant 
received them ; Lord Holt faid, that it Chould have been laid that 
the defendant feduced the apprentice, and that the apprentice vi et 
armis took away the goods. Though he alfo thought that the 
indiClment might have been general againfl the defendant for 
taking away the good^ ; for he was a taker. In another report (r) 
of the fame cafe it is dated, that all the Court were of opinion 
that it was not enough to lay an inticement without an aEl done in 
purfuance of it. And smother report {d) is to the fame e(Fe£t. In 
none of the books is there any cafe or precedent to be found of an 
indictment for a bare folicitition to commit an offence without an 
a6i done in purfuance of it : and the filence of all the writers on 
the crown Uw on this fubjefb is of itfelf a (trong argument that 
no fuch otFcnce is known to the law. The general principle of 
our penal code is to punifh the aft, and not the intent; with the 
(ingle exception of high treafon, where the traitcrous intent con- 
(titutes the crime ; but evdh there it mult be manifefted by fome 
overt ad. Nothing is here ftated which neceflariiy imports that 
any a£l wa> done towards tha commiffion of the ofFence lolicitcd ; 
a man may incite by words as well as a£ls. 2(-i]y, It is uncertain [ lol 
upon the face of the indictment whether the felony folkiced were 
afterwards committed or not ; the word incite is in that rcfpeft 
ambiguous : but as the foliciting a felony can only be a mifde« 
meanor in cafe the friony be not committed, it ought to be ex- 
prefsly averred that no felony was committed j though it m.iy not 
be neceiTary to prove fuch a negative. But 3dly, fuppofing the 
offence charged to be a mifdemeanor, and thac it is well laid in 

(«) 6 ^Ud. 101. (^) Z Id. Rjym. Ill 6. {c] 6 M'A. ^%%. ' ((/) 3 tjilk. 42. 
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i8ot* point of form ; yet the Quarter Scflions had no jurHHiftion to tff 
it» inafmuch as it is no breach of the pracc. That court hitinf 



hm 



The Kino conipofed of judgcs deriving their authority from (latot^ («)« can 
Mguinfi Q|i]y derive jurifdi£lion from the fame fourcc. The flat, i Ed. j« 

Hiocjwi.^^ 2. e. i6. aiSgned juRices to kup the peace The Ojit. 4 Ed. }. 
r. 2« which made the fame proTifon, alfo affigned othrr jufticee 
to deliver the gaols of fuch whofe indiAments were taken before 
. juftices of the peace. The ft;(t» 18 Ei, 3. ft. 2. c. %. for the ficft 
timl gave them jurifdiflion to try trefpajfei in general as wcii as 
felonies. This is corafirmed by ftat. 34 Ed, 3. r. i. The commif- 
£on of tfafc peace {h) in a fweeping dauie gives them ai^thority to 
^ inquire of all trefpafles^ &c. and of all oiher offences of which ju/Hces 
if the peace may laivrfuily inqmreg and particularizes a nun^btr of 
ofFenceSt not including the offence in queltion. In the conftru£lion 
of this claufeLord Coh fays, that the latter wordsi '* of which juf- 
tices," &c. qualify the geoerality of the form<;r : and Hawkins {c) 
defines trefpaffes in a large fetife to mean not only all inferior of^ 
fences which are properly and diredlly againft the peace, as ^iDults 
and batteriest and fuch like } but alio all others which are only fo 
[ XX j by conftru£lion. It is true he goes on to add, << as all breaches 
of the law in general are faid to be (d) -^ yet he immediately ftates 
forgery and perjury as exceptions (^; ; which he founds upon this 
confideration, that the word trejpafs is to be taken in its prof>er and 
natural fenfe, namely, to mean pcrfonal wrongs and open violence;, 
or at moft* to extend to fuch other offences only as have a dire£fc 
and immediate tendency thereto, as KbrU and fuch like. Now it 
cannot be faid that a bare inciting of one to do an illegal adit 
which implies that it is done in a ferret manner and without 
force, is either a dirc£l breach of the peace, or has a diredl and 
"immediate tendency thereto. 

On the part of the crown it was contended, that eyery attempt 
to commit a crime, whether felony or mifdemeanor, is itfelf a mit 
demeanor and indi£lable, a fortiori in the former cafe. And if 
an ad be Oeceffary, the incitement or folicitation is an ad: it is 
an attempt to procure the commiflion of a felony by the agency of 
another perfon. By the incitement the party does all that is left 
for him to do to conftitute the mifdemeanor ; for if the felony be 
adually committed, he is guilty of felony as acccilary before the 
fad. In high treafon, though the rule dill holds that voluntas 
reputibatur pro fado, and therefore the compalBng the king's 
death is the fubftantive treafon \ yet this muft be proved by fome 
overt ad or apertum fadum (/ ). And both Lord Coke {£) and Mr« 
Juftice Fofier (A) agree, that any advice, perfuafion, or command, 
r 1 2 3 <o incite or encourage others td commit the fad, is an overt ad of 
treafon. If he who procures a fe{ony to be committed by another 
be himfelf a felon. ^i), it follows that he who attempts to procure 

(a) Vide i Hxwk^ eh. S. /. 13, et fe^uent. (^) Vide ib./. 23* et Tcquent. 

\e) \b./. 38. 

(/) 1q A. ▼. Lantf an iodifiment for cxfrcifing the trade of a barber wichouc Icrriiia 
to it feven years was quaihed, becauie it wai not iaid contra pacem ) for eviij kresib of the 
ieao is aga'mft the peace, 6 Med. i x8« 

(<) Vide R, ▼. rarragteH^ i Salk, 406. aad R, t, Glkht, y Eafi. R, 173. 

(/) 3 V- S.M-wr^iK*. U) ib-6. (i) F^- »^5* CO W. l»5** 

it 
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it attempts to commit a felony. The gift of the offence then is i8or. 
the attempt or endeavour ; the manner of doing k i^ matter of 



evidence, and need not be laid in the Indiflment. In jS. v. Ful'* The Kino 
ler (tf ), the charge of endeavou»ng to incite a foldijcr to mutiny, ^s^fP 
&c. was holden to be well hid in an indi£lmenc on the 0;. 'i'^Creo* 3. 
r* 70. without dating the means employed. And in Jabnfon*^ 
cafe (^), the eude^ivour to commit an o^ence was faid to be as 
criminal as the offence itfclf. The argument from analogy to 
cafes of (lender is in favour of the profecution \ for the principle 
iSf that no action lies for the imputation of. any thing, which, if 
done by the party, would not have fubje£led him to punilhmeut. 
Now in Levirfage v. Smiib (r), all the Court held, that an a&ion 
well lay for thefe words : *' John Leverfagi would have robbed the 
houfe of J. S. if J. JD. would have confented unto it : he per- 
fuaded J, D, unto it, and tuUi him \\t would bring him where he 
ibould have money enough." Although the words themfelves 
import no a^ dpne, but only an evil intent, as was objected in 
that cafe. So in Pajffie v. Mondford (rf), the words were, that the 
plaintiff*' fent a letter to the defendant's mafter, and therein willed 
liim to poifon h4s wife," wiucU were obje£led not to be a£tiooable 
becauCe no zQ. was done ; but the Court refolved otherwife, be- 
caufe it was a great flander to wUi one to do fnch an a5t ; and this 
judgment was approved in Deane v. Eton (^), although, as wa^ 
there faid, no aft were done. Again, in Froude v. Froude (y), the C 13 ] 
w^rds were ^< F* went to D/s hou^e^ and would have had him 
rob. Bfh houfe, and he (inuendo, the plaintiflF) did rob him." It 
was objeAed that it was uncertain by the words who robbed him. 
But the Court held that the firil words were of themfelves aftion- 
able, and made worfe by the fecond, whether the robbery were 
imputed to be done by the plaintiff or by bis procurement. The 
cafes of The ^aen v. DanUl (g) and The ^een v. Callingwood (h) 
4id not decide that it was neceffary an aft Ihould be done to fuf- 
tain an indiftment, or that the perfuading another was not an aft. 
The true points on which the former caCe turned are dated in the 
latter cafe (i) to have been, i. The feducing an apprentice from 
his mafter \ which was the only point in judgment, and was holden 
not to be an iudiftable offence^ but a mere private injury, a. The 
perfuading him to take away his matter's goods \ as to which no 
venue was laid. Caiiingnvood's cafe alfo went off on the latter 
ground: and br fides, the indiftment there did not lay a perfuafioti 
10 (teal, but only to take and carry away his mafter's goods^ which 
might be only a civil injury. In R. v.Bs/L and others (i), which 
was an indiftment for a confpiracy to charge a man as the father 
of a baftard, it was objefted that without an aft done it was no 
xrime, and that the indiftment alleged nothing but that the de- 
fendants confplred to tell the< profecutor that he was the father of 
the child of which £. was enfeint. But judgment was given for 
the crown. The fame kind of objeftion was urged in Rex v. 

(a) I fi*f, & Ptili. i8o. (h) a Show |. (c) Cro. Eli». 7 to. 

{J) lb. 747. («) I huiftr 301. (/) X Ltv. X05, 

(g) 1 SaiM. 380. 6 JMbi. zoo. {A) x Ld»Rajm* 11x6. [i) ^Mod^zH^. 



(4) a td, Bi»jm> J167. 



B 4 Kinnerjlj 



H 



CASES IN MICHAELMAS TERM 



1 80 1 • KinnerJIy and Moor (0), where it was urged that bare words, charging 
another with endeavouring to commit fodomy, were not a fuSicient 



mgdinfi 
HieciMi. 



The King overt aA, without alleging fomething actually done towards putting 
the confpiracy in execution. But the obje^xon was unanioioufly 
over-ruled : and feveral inftances were mentioned of attempts to 
commit felonies being puniflied as mifdemeanors. In 22. v. SuU 
ion [b)^ the having tools for coining in pofleflion, with intent only 
to ufe them, was holden indi£table^ So in The King v. Pljmpton (r), 
the promiGng money to a member of a corporation to induce him 
to vote for the ele£lion of a mayor ; though the obje£lion would 
equally have holden there that nothing but words pafled which 
were no ad. The fame principle governed the cafe of R» v« 
Vaughan {d)y where an information was granted againft the de« 
fendant for attempting to bribe a privy counfellor to procure him 
an office in the colonies \ and the like was lately exhibited againft 
Toung^ for attempting to influence a juryman in giving his verdi£lf 
But if there were any doubt on principle, and on former authorities^ 
the cafe of Rex v. ScoJUld {e) is diredly in point It was there 
holden, that the attempting to fet fire to a man's own houfey 
which is only a mifdemeanor, was itfelf a mifdemeanor per fe, 
as much as an attempt to commit a felony , though differing in 
degree. There indeed was an a£l done : but another cafe waf 
there cited before Adams B. at Shrenvjbury^ which cannot be dif« 
tinguiflied from the prefent \ where an indictment charged a 
defendant with an attenipt to fuborn one to commit perjury $ 
which upon reference to the judges was unanimoufly holden to be 
a mifdemeanor. adly, It was not neceflary to negative in the 
indxclmenl, that the felony folicited was comniitted; for no felony 
can be prefumcd if it be not fpecifically charged. In 22. v. Bafon (/), 
which was an indi£lment for inciting to the death of another by 
offering a reward for that purpofe, the murder itfelf was not ne« 
gatived. Nor in any of the'cafes for foliciting felony is any (imilar 
averment introduced. It was however open to the defendant to 
have defended himfelf by proof of the felony committed. 3dly, 
The Quarter Seffions have jurifdiQion by the words of their com- 
miflion over all trefpnffis ; and this is explained by Hawkins {g)^ 
to include not only all inferior offences properly and direAly 
againft the peace, but alfo all fuch as are only fo by conftru£tion, 
as all breaches of the law in general are faid to be ; with the ex- 
ceptions only of perjury and forgery ; which exceptions reft more 
upon authority than principle. And at leaft the folicitation of 
a felony has as much a tendency to a breach of the peace as a 
cheat, over which it is acknowledged the feflions have jurif*- 
di£lion. 

In reply to the cafes cited on the part of the crown, it was ob« 
fcrvcd that in Fuiler^s cafe (A) the indi£lment was framed on the 
wording of the ftat. 370^*5. 3. c, 70. which- made the endeavour- 
ing to incite a foldicr to mutiny a fubftantive offence. And in Lt^ 
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(/i) 4 Burr. 2494. (*) did. 197. 
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m^fage V. Zmtth (a") the words imply an endeavour by fome a£l of i8pj« 
the party himfclf to commit the felony imputed. In Pajfte v. 



Mwiford [h 9 the fending the letter was an a£t imputed: f o in TheKxiya 
J)eaH0 V. Eton {c\ the placing the woman in the houfe with the ^go'^nB 
intent <iUeged ; and in Froudi v. Froude [d)^ the words fpoken con- r" -^'n** 
fained an aciual charge of felony committed. The cafes of jS. ?. ^ "* 
Bifi (e) and jR. v. Kinnerjly and Moor [f)^ being cafes of confpira- 
CJt are clearly diltinguifiiabic trm the prefcnt. R. v. f^augban{g)^ 
/?. V, Plympton (A), and i?. v. Toung^ were cafes of bribery, which 
is a fpecific offence, in which it is immaterial whether the brit^e 
were given or only offered. Laitly, in Scofinld's cafe (/}, which has 
been mod relied on, there was a dired^ dGt done by him, namely^ 
an attempt to fet fire to his own houfe, and not a bare folicitation 
of another to do it. Still further, in Sutton*^ cafe (i(), there w^s 
an adlual attempt to commit high treafon, by having cools for coii^* 
ing in his poffeffion for that purpofe. And in Johnfon\ cafe (/)» ' 
befides that the report is not very intelligible, feveral a£ls are men* 
fioned to have been laid in the information, fuch as, the giving 
money, and the putting it in a cheft, to be paid upon the event of the 
verdi^ \ but above ^11, the offence charged, which was in effedi thcf 
tampering with a witif^fs before a trial, to give evidence for a corrupt 
confideration, was in itfelf a fpecific offence againft public juftice. 
Lord Kenton C. J. The offence imputed to this defendant is 
of the mott (rnous kind, no lefs than, that for his own wicked 
gains he foiicited and incited a fervant to rob his madcr ; and can 
it be a queftipn in a country profefling to hav« laws fubfervient to 
jndice and morality. Whether this be an offence ? So it is, how- 
ever, that a gr^it number of cafes have been cited, fome of which^ 
I confefs, have tended, not to enlighten, but to perplex my mind. C <7 3 
But it is matter of fatihfadtion, that the more modern cafes have 
gotten rid of a great deal of jargon on the rubje£(;. I difmifs at 
once from my confideration all the cafes of actions for flander. 
And I am fatisfied that fome of the propofitions which are dated 
in the books referred to could not have come from the judges to 
whom they are imputed. As for example, when Lord Holt is 
litatrd (m) to have faid, that if one fliould advife another to charge 
a pcrfun with a baftard, (by which it mud be underftood that the 
charge was ill founded,) it would not be indi£lable. I do not be* 
}ieve that he faid fo; for it mud be remembered, that fuch. a 
charge is made upon oath, and he. could never have faid that to 
fuborn a witnefs to commit perjury was no offence, although the 
perjury were not alleged to have been committed. But if he had 
delivered fuch an opinion, it is a fufficient anfwer, that the con- 
trary has been exprcfsly adjudged iri more modern times by all the 
judges in the cafe alluded to, before Mr. Baron Adams at Shrewf^ 
burj^ which was quoted in the cafe of lihe King v. Scofidd : and 
God forbid that it (hould not be confidered as an offence. But it 
is argued, that 9 mere intent to commit evil is not indi£iable^ 

(0) Cro. Eii». Jie% {h) lb. 747. (f) 1 Bufpr,20l» 

{d) a Liv 205. (e) ^ Ld. RMyat, 1167. (/) I ^ra. 193. 

W) 4 <^«>'''> 2494. {b) % L4. Rfiym. 1377* (O Ctf/^/. 397. 

{*) i&r«. 1074. (/) iShsw.u (otj Vj. /?'^i«fl ?. Z>arrW, 6 Afj</. 100. 

without 



17 CASES IN MICHAELMAS TERM 

1801. without an ad done; but is there not an a£l done, whea it is 
charged that the defendant folicited another to commit a felony ? 



Tbe K^« The felicitation is an ad ; and the anfwer given at the bar is de- 
mgMfi cifive, that it would be fuf&cient to conftitutc an overt aft of high 
treafon. Tlie cafe of The King v. Vaughatt was not paffed over 
flightly* It was there attempted to be maintained, that an attempt 
to bribe the Duke of'Grafton, then a cabinet minifter, and a mem- 
ber of the privy council, to ^ive the defendant a place in Jamakaf 
1 183 was not indiftable. Lord Marufield rejeded the attempt with in- 
dignation. It was a foKcitatton to the duke to commit a great of • 
fentre agatnft his duty to the king and the pnblic. So it is here : 
' and it would be a flander upon the law to fuppofe that an offence 
of fucfa magnitude is not indiftable. I am alfo clearly of opinion^ 
that it is indiftable at the Quarter Seflions, as falling in with that 
' claft of offences, which, being violations of the law of the land, 
have a tendency, as it is faid, to a breach of the peace, and are 
therefore cognizable by that jurifdiftion. To this gent* ral rule there 
are, indeed, two exceptions, namely, forgtry and perjury . why ex* 
cepted I know not; but having been expressly fo adjudged, I will 
not break through the rules of law. No other exceptions, however, 
haye been allowed, and therefore this falk within the general rule. 

Grose J. Thi*? is a very grievous offence, and it is moft im- 
portant to the public to be made known as fuch. Neverthelefs, 
if it be no offence to incite a feryant to fteal from his mafter, or if 
tbe oflfcnce be not properly laid in point of form,' or if the feffions 
have no jurifdiftion to inquire of it, then the judgment muft be 
arrefted. Firft, as to the offence itfeif, it muft be admitted that an 
attempt to commit a felony is in many cafes at leaft a mifde- 
meannor ; to inftance the common cafes of an attempt to rob or to 
« raviO), which are indiftable oflfences in every day's praftice. But 

further, an attempt to commit even a mifdemeanor has been (hewn 
in many cafes to be itfeif a mifdemeanor. Then if fo, it would 
be extraordinary indeed if an attempt to incite to a felony 
were not alfo a mifdemeanor. If a robbery were aftually 
committed, the inciter would be a felon. The incitement, 

^ 19 3 however, is the offence, though diffiering in its confequences, ac- 
cording as the offence folicited (if it be felony) is committed or not. 
The guilt of an acceffary before it in many cafes as great as that 
of the principal ; fometimes indeed it is even dcferving of greater 
punifliment. For the principal is often put upon committing the 
offence by the acceffary before, and is inftrufted by him how to per* 
petrate it, in order that he may be benefited by becoming the re* 
ceiver of die goods after they are ftolen. It is faid, however, that 
there is no inftance of a mere folicitation to another to commit a 
fdcmy being adjudged a mifdemeanor ; and it was attempted to be 
diftioguiflied from the cafe of Rex v. Scofield ; but that cafe, though 
net immediately in point, is in truth much ftronger than the prc- 
iient; for*there an attempt to commit a mifdemeanor was holden 
indiftable: and the cafes of R*. v* Vaughan znA R, v. Plympton 
were expre&ly recognized, wbkh come ftUl aearer to the prcfent : 
nor was the cafe of R. v. J<Anfm denied to be law, which was 
a folicitation to commit perjury^ and which bad b6co cited in the 

3 €Ourfe 
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cburfe of tlui argumeit. All thefe cafes prove, that inciting iSot* 
ftnotiier to commit a mifdemeanor is itfelf a aiifdemeanor : . a for- ■ 



tiori therefore it muft be fuch to incite another to commit felony^ Tht Kkh« 
It is alfo o^e£^ed, that fome a£l (hotiid be laid to have been done u^^j^J^^ 
in purfaaiice of the incitement ; but I do not rentember any cafe 
where fuch an averment haa been hokkd to be neceflary ; nor can 
it be deemed fo if, as I concetve, the gift of the offence is the indte* 
Oient: and indeed if the incitement were to commit felon y» aiid 
the fa A wefre committed , the inciter would himfeif be a felon. 
Neither was it neceifary, in order* to (hew that this wa« otily .a 
mifdemeanor, to negative the commi(fion uf the felony. None of 
the precedents of indidlmtrnts for attempts to commit rape or rob*- f ao"] 
bery cont^un any fuch negative averment. But it is left to the d^ 
fendant to (hew if he pleafe that the mifdemeanor was merged 
in the greater offence. Then as to the que^ion of jurifdi^lton^I 
am clearly of opinion that there is no foundation for the obje£Uoa« 
The paffage cited from Hawkins appears to me to be good law« 
and it goes the whole length of (hewing that the Selfiont have 
jurifdiftion in thia ca(k. The offence tends to a breach of peace : and 
116 good reafon can be afligned why that Court Ihould not have jurif«i 
.di£iion over fuch offences. As to the reafoning drawn by analogy 
from actions for Oander, it is in fupport of tiiis indictments and I 
fliould think fnch an a£kion would lie fx>r accuiing a man of doii^ 
what this defendant is here chained to have done. 

Lawrckcc J. Three objeflions were taken to this indiAment : 
ift»jrhat it is uncenain on the face of it whether i)iV^ did not fteal 
the goods I and th^t if he did, then the oftnce would be felony and 
not a mifdemeanor. adly. That a mere intent to commit a crime it 
not indictable. 3d]y,That the juftrces in Sefiions had no jurifdiAion. 
As to the firft^ there is no pretence for it ; for it cannot be intended 
that a felony was committed where none, is fo charged. In % 
HoHvh cb. 25./ 6c. it is laid down^ that the want of a dirc£^ allc^ 
gatton of any thing «naterial in the dcfcription of the fubftaoce^ 
nature, or manner of the crime, cannot be fupplied by any intend- 
mentor implication whatfoever. And an inftauice is given from 
Xeilfo. 87. wherein it was adjudged that an indi&ment againft one 
for fetonioufly breaking fuch a prifon, and commanding another 
who was therein imprifoned for felony to efcape, was not a good 
indidoient for a felonious breaking, without exprefsly (hewiag that 
the party did efcape ( and yet the breaking could not be fekraioiia r 21 "1 
as it was laid, unlefs there was an efcape. Therefore as (here ia 
00 averment here that Difcon did (leal the gooda, it muft be taken 
that he did not. 2dly, All pfiences of a public nature» that ts> all 
fuah z€tB or attempts as tend to the prejudice of the community^ 
are indidable. Then the queftion is, whether, an attempt to incite 
another to (leal is not prejudicial to the community ? of which there 
ean be no doubt. The whole argnment for the defendant turna 
upon a fallacy in affuming thai no a& is charged to have been 
done by him ; for aJoHcitation is an z&. The offence does not 
reft in mere intention ; for in foliciting Dixon to commit the fe- 
lony, the defendant did an a£i; towards carrying his intent into 

ezccutioOf It is an endeavour or attempt to commit a crimen 

The 
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l8oi. The argument therefore for the defendant muft go the length, 
of (hewing that an endeavour or attempt to commit a felony is no 



Tkc King ofience, not even a mifdemeanor, if the felony be not cooMnitted : 
Hmsiiis. '^^ '^ ^^^ felony had been committed by the f nrant, the defendant 
himfelf would have been a fcrlon. The doctrine laid down by 
Lord Mansfield in R. v. Scofiild, which comprifes all the principles 
of the former decifions^ entirely governs the prtfent cafe ; that fo 
long as an ad refts in bare intentioui it is not puiiifliable by our 
laws } but immediately when an a£l is done, the law judges not only 
of the z& done, but of the intent with which it is done^ and if ac« 
companied with an unlawful and malicious intent, though the ^6t 
itfelf viould otherwife have been innocent, the intent being cri« 
ninal, the zGt becomes criminal and punt(hable« That cafe is ably 
reported, and contains every thing convincing which can be faid on 
the fubjed. There are however older authorities to the fame pur- 
r 22 ] pofe. R. V. Lady Lawlyf F'Uzg. 263. was an indifiment charging 
that the defendant, knowing that J. C. was indi£ted for forgery, 
tndeavQured to keep away a material witnefs for the king : on which 
there was judgment for the crown. The cafe alluded to fn R* v: 
Scofieldf as tried before Mr. Baron Adams at 'Shrenu/hiijy is in point i 
and I have precedents of fimilar indictments, one ot The King v. 
Broom in Nartbumberlandy drawn by Mr. Juftice Tates when at the 
bar. Another againft Guy and another, drawn by Mr. Juftice 
jljbhurftyiox foliciting one to kill the Chevalier jyEqn {a), jdly, The 
objedion to the want of jurifdi£lion is founded on a miftaken fup« 
pofition that the Quarter Seflions can only take cognizance of of^ 
fences which are direct breaches of the peace ; for their jurifdic- 
tion alfo extends to fuch offences as tend to a breach of the peace. 
2 Hawk. ch. 8.yi 38. is in point ; and this is confirmed by the judg« 
ment of the Court in Rise v. Ri/pal, 3 Burr. 1320. which was z 
confpiracy to charge a man with taking hair out of a bagi 
and it was holden that the offence was cognizable by the Sef<« 
Cons; a confpiracy being a trefpafs, and tending to a breach of thQ 
peace. 

Le Blanc J. It is contended that the offence charged in the 
fecond count, of which the defendant has been convided, is no 
mifdemeanor, becaufe it amounts only to a bare wi(h or dcfire of the 
miod to do an illegal a£l. It that were fo, I agree that it would not 
' be indi£kable. But this is a charge of an ackdone; namely, aa 
f 23 3 aftual lolicitation of a fervant to rob his mailer, and not merely a 
wifli or defirc that he (hould do fo. A folicitation or inciting of 
another, by whatever means it is attempted, is an .a£t done % and 
that fuch an 2Ct done with a criminal iutr nt is putiiQiable by in« 
diAment has been clearly eftablithed by the fevcjal cafes referred 
to* The cafes of R. v. Daniel^ and R. v. Callingv^ood^ cited for the 
defendant, do not fupport the propofitioR that a mere folicitation 1% 
not inditlable : on the contrary. Lord Holt fays in the former 

(«) Th«t was an iiKli£iiiient againfl- two for foUcitin^ and endeavouring to perfuade an4 
prA.aie uor 0, M-»41ltri9ft to kill an4 murder the Che«aUer D'E0n» A zd count char|;ed 
them with conspiring to take and feite him, ami carry him againft his will to pirts bsyjnd 
tiie ieos. The 3d c^unt VAi l<ai A ilka, csofpiracy, and aifo charged that the det^odanis uy 
i^ wajt k>r tha: pu'^puio, 

cafct 
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cafe (a\ that perhaps an indiftment might he for tie evil aB of per* i8or« 
fuaiing another to fteal. That part of the cafe however was dc- -,- 

terraiiied upon the want of a venue* And in R. v. Cailingw9od{t)f 'J*)^ Kino 
the only point determined was, that the firft part of the charge^ ^z^i»fi 
which was for inticing an apprentice to take and carry away gooiU '*'®^*'''* 
from his mafter, was not indiftable, being only a private injury £br 
which an adion on the cafe would lie, but not of fuch a public 
nature as to maintain an indidment : and that the fecond part o£ 
the charge was not well laid for want of a venue. Then as to 
the obje^ion that the Quarter Seflions had no jurIfdi£lion in this 
cafe, it is fufficient to anfwer, that the general words of the com- 
miffion of the peace comprehend all trefpafTes *, and the word tref" 
p^Jfes not only includes diredl breaches of the peace, but alfo all 
fuch oflFences as have a tendency thereto : and on that ground con- 
fpiracies have been holden to be cognizable by the Sef&ons ; not as 
a£lual breaches of the peace, but as tending thereto. And it ap- 
pears to me that this is an offence tending to a breach of the 
peace, and is therefore indi£iable before that jurifdi£tion. 

Judgment affirmed* 

.(«) 6 Jf(N/. ioi« (li) 2 Ld. Raym» iii6* 



Elliott againji Duggan. rkurj/Uy^ 

^T^HE affidavit to hold to bail in this cafe was made by one J. C, where the 
^ dating himfelf to be agent to the plaintiff, and fwearing pofi- principaiie- 
tively to a debt of ao/. for goods fold and delivered, and that no ?^f' ***"» 
offer had been made to pay that fum or any part thereof in Bank ficient (at ' 
notes, to the heft of the deponenfs knotvUdge and belief his agent ia 

Ce)^ obtained a rule nifi for difcharging the defendant on com- *"l^j*^*' 
mon bail, for the defe£l of the affidavit in not pofirively negativing baH tonega- 
•a tender of the debt in Bank notes, as rhe a£t(a) requires } the liveatendet 
plaintiff living in England^ and therefore the cafe not falling within ^^'^^^^ 
the exception where the principal with whom the debt was con- notes u tH 
tra^ied is abroad. M «/ ^ 

Lamh now (hewed caufe, and admitted that the objc£lion would Jj^jJ^ 
have been well founded according to the cafe of Cafs y. Levy {b) ; but foch 
but faid, that in a fubfequent cafe of The Mayor of London v. Dias {c\ "o'^ct «»* 
an affidavit fworn in the prefcnt manner by a clerk in the cham- ^^^J^' 
berlain of London*^ office was holden to be fufficient, though the 
chamberlain himielf, who was the principal officer in that refpeA^ 
was in England. But 

The Court faid, that was the cafe of a corporation, and an excep- 
tion to the general rule, which in the cafe of individuals requires * [ 25 3 
poHtive negative of a tender of the debt in bank notes where the 
prtneipal refides here {d). 

Rule abfolutc. 

(«\ 37 Git, J, f. 45. {i) % ^ernt nep, 5*0. (0 » ^A *^« »S7» 

{d) But a direft negidfc of f«(h leader fworo by Uic agent himielf is iufficteatt Knlgke 
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/^!Tui. The EliKG agaiff/l The luhabkaats of Coppull. 

w^*r^' TWO juftices by an order removed /fcwry Bentham^ his wife, 
Heed uKi 3^^ three children by name, from the townfliip of Standi^ 

faying rases nialth Langtree to the townfhip of C^ppulU both in the county of 
""iS^ iflwfl^^r. The Srflions on appeal confirmed the order, fubjed to 
mience of the Opinion of this Court on a cafe, (tatin^j That the refpondi^ms 
fsying only, proved by the evidence of the pauper, tlpt his father many year» 
^'^oaion* ^^ purchafcd a fmall eftatc for lefs than 30/. in the township of 
of therate, r CoppuU^ and occupied it himfelf for about five years, during which 
accounting time the pauper was part of his father*s family; and tha^ the pau- 
^r'the mm- P^^*^ f-^ther during his occupation of the cftate adlually paid the 
froduaioQ pari(h rates or aiTeflments in refpe£l of his eft ate : but the refpond- 
•fit; ai- ents did not produce any rates or afTeiTm^nts, an<J had not -givea 
J^"J^* any notice for the produdiion of the a/Tcffrncnts or rates. The 
both owner appellants objeAed, that without'the produdion of them, or having 
and occupier given notice to produce them, there was no legal or proper evidence 
forwhicb he ^*^ '^^ paupcr's father was charged for the fame, 
paid the lacc Toping VkXiA Scarlett^ in fupport of the order of Seilions, faidy 
that the produflion of the rate was only nccefiary where it ftood 
C 2(^ 3 . uncertain or indifferent wh« is rated for the eftate, whether the 
owner or occupier ; but here it was unnecefliary to be produced^ 
becaufe as the pauper's father was both owner and occupier, no , 
other perfon Could be rated i and it was enough to (hew chat be 
had in fa£i paid the rate ; and they referred to R. v. Su lffifp{fl)% 
where the like objection was taken to a fettleraent gained by being 
rated and paying to the land-tax, becaufe the rate itfelf wa$ i^ot 
produced, nor any tiotice given to produce it : but the Court there 
•ver-Tuled the objeflion, and treated it as a clear cafe. 
Cnfr was to h^ve argued contra. 

Lord Kenton C. J. It is impoflible to argue that parol evidence 
may be given of rates which are not produced, nor any notice 
proved to produce them, nor any reafonable account given for their 
non-produ£lion. The belt evidence was not given which the na« 
ture of the thing would admit of. 

Gkose J. It is in every day's experience to reje£i parol evi« 
dence of a writing which may and ought to be produced. 

Per Curiam^ Both Orders ^uaihed* 

(«) Bmrr. S. C. Si6. 
C27] 

TA-r/^ The King azalnft The Inhabitants of Chapderton, 

Aro. i»th. . .. T - 

iivhere a HP WO juftices by an order removed John Buckley^ his wife and 
ctfe from 1 ^^^ cbildten by name, from the townlhip of IJttle Bo/tan to 
wt/Sed* ^^^ townfliip oi Chadderton^ both in the county of Lancaft^r. The 

the hare fa£fc of a pavpef*i bating recelred leUef from the refpondent*! parifli, it was holden diat chia vat 
Bot even prima fiiclr evidence of a (ettlement there, fince he might have been relief ed atcafual pearf> 
which the overfeers were bound to do if wanted, whether the paoper were fetdcd there or boc 'Hearfay 
cndcflce of a hOt ii not to be received opoo a queftioo if fc t d e i oc a t> thoagh the party who gate the ui« 
Ibimatloii icfprdiog her own feccleincat weic dad* 

Sei&oDSp 
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Seffions, on appeal, cofifirmed the otder, fubje£t to the opinion of igot. 
this court on the following cafe: 



The refpoii dents proved that the pauper John Buckle^t when he The Ktnc 
buried his firft wife, appHt-d to and received relief from the over- agairtjf ^ 
fecrs of Chadderton ; and that the pauper's mother, being with ^'j^nJJ*^^'* 
child oif a b tdard Come few years afc<fr his father*s death, went CfiAi»i>it. 
from another townfhip to Chadderton to lie in. there, and '* as *«*- 
•< the pauper h^4 heard from his .mother,** who has been dead 
fomc years, (he was relieved there by Chadderton. • This hearfajF 
^videntce was objected to by the counfttl for Chadderton g but it was 
received : and the removants did not give any other evidence of % 
fetrlement in Chadderton. The SefRons, conceiving the above fuf- 
fictent evidence of a fettlement in Chadderton^ diiedled the appel- 
lants to go into their cafe; and the appellants proved that when 
the pauper was about 12 years of age, his mother and ftepfather 
made a verbal agreement with James Piatt of Great Bolton, C0tt0a 
weaver, th>it , the pailper, who was then able to weave a little, 
fliould weave for him three years. The ftepfather and mother 
mrfc to have half the earnings of his weaving, and Piatt the other 
half. Piatt was to learn him to weave and find him looms, but th« 
ftepfather and mother were to find him in every thing elfe. He (crved 
out the three years with Platt^ during which time he (lept in Great [ 28 "}] 
Bolton. The Sundays he paiTed with his mother, and the reft of 
his time at Platt^s ; but this was not mentioned in the agreement. 

When this cafe was called on in the paper for argument, 

Lord Kenton C. J. faid, that whatever doubt might be raifed as 
to the fettlement in Gr^at Bolton^ concerning which he thought the 
SefEons (hould have found the^ fa£l one way or the other, whether 
the pauper contrafied to ferve as an apprentice, or only as a hired 
fervant, in the former of which cafes no fettlement could be gained^ 
as the bmding was not by deed, which Lord Holt fays (a) is necef« 
Tary in the cafe of an apprentice ; yet at any rate the orders could 
hot be fupported, there being no evidence of any fettlement in 
Cbaddirtonf to which the removal was m^ide ; the bare fad of the 
pauper's having been relieved there being no proof of it^ as'the^ 
hiight have been relieved as cafual poor. 

Holrojd and Cfofsy in fupport of the orders, obferved, that the 
fa£l of the paupers' haying received relief from the overfeers of 
Chadderton was at leaft prlmS facie evidence of their being there 
fettled. To as to call upon them to account for it by ihewing that 
fuch relief was given to the paupers as cafual poor, or under a 
mifapprehenfion of their being fettled there ; nothing of which was 
ftated in the cafe : and therefore the fadi muft be taken as equiva- 
lent to an acknowledgment by Chadderton that the paupers were 
their pariihioners at the time. , 

Lord Kenyon C. J. The hearfay from the pauperis mother is [ 29 1 
no evidence at all of any fa£l(^}; and then the only fa£l applicat>le 
to the fettlement in Chadderton is, that when the pauper buried his 
£rft wife he received relief there from the overfeers : but the bare 
fa£t' of his receiving fuch relief is no evidence of a fettlement^ for 

(«) Jt. ▼. CalUftgwoodf % Li. Raym. 1 1 ry. 

(^) yid« poft. R, T* Ftrfyfrjfiir.ti ind R, f, Abergnnlhf. 

the 
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l8or. fhe re'afon I before ^ave. If the paupers were in wantof rCSef 
while they wrre in Chadderton^ the overfeers were bound to give itf 



Tbe Ktmc whether the paupers were fettled there orelfewhere. And by the 
Th?i bab' '^^^ ^^ ^^ parliament {a) they could not have been remoyed till they 

feiQciof ' were actually chargeable. 
CsADost- The refpondents' counfel then defired that the cafe might be 
^^"' fcnt back to the feflions to be reheard, as there was other evi- 
dence of the fettlement in Chadderion ; and the fubfequent fettle- 
mrnt was what was nnderftood to be principally Contefted. 

Topping contra faid, that both the fettlements were contefted ; 
and the refpondents ought to have come prepared with all their 
evidence on the trial of the appeal. But 

Lord Kenton C. J. faid, that as the refpondenta might have 
given other evidence of the fettlement in Chadderion^ if the Sef- 
fions had not been fatisficd with thiS| there feemed no impropriety 
in fending the cafe back to be reheard ; and he would recommend 
to the magiftrates to determine the hCt in what character the 
pauper contra£ted to ferve his mafter^ which would decide the 
[ 30 3 principal queftion one way or other, and make it unneceflary to 
fend the Cdfe back again for the opinion of this Court* 

Per Curiam, The Cafe remitted to the Sellions; 



9W%, The King again/i Airet. 

inttiDdia- ^HE firft count of the indi£lment ftated, that one James Bar^ 
■MDton the ^ roft/j on the 2 2d of March ^ 40 Geo. 3. &c. at the burgh of 
f^^fe** £fri*y in Kendal^ in the county of Wejlmoreland^ delivered to the 
•teaining defendant Airey^ late of the burgh^ &c. common carrieri certain 
amKjr oa goods and chattels of the faid J* B,, to be fafely carried by the de« 
^oTjt if f^^^^^^ f'ona the faid burgh to one John Leach at Lancc^er, &c. 
fiiffident to and there to be delivered, &c. for a reafonable hire and reward, 
aUege that g^^^ • ^jj^ that the defendant afterwards, to wit, on^ &c. at, &c. re- 
*oni4w- ceived the faid goods under pretence of carrying and delivering. 



Iniiy.luiow. and then and there undertook to carry and deliver the fame accord^ 
iogiy,an4 ingly. And that the defendant cotitrivihg and intending to cheat 

fRM^lf fo t^^ ^^^^ 7' ^* ^^ ^^^ money, afterwards, to wit, on the 15th of 
and To, by Aprii in the year aforefaid, with force and arms, at, &c. unlaw- 
^V^h^Lj ^*^'*y» kno^i"g'f» ^^^ dcfigncdly, pretended to the faid J» B. that 
faifepn" h^ t^^ defendant had carried the faid goods from the hurgh to 
fences be Laficqfier, for the purpofe of delivering the fame to the faid 7. L., 
mT^^ ff! ^°^ ^^^ *^^^ (^^ Lancqfter) delivered the fame to the faid J. £., 
terwlrdif nel ^^^ that the faid J. L. had given him the defendant a certain re- 
CitJTiog ceipt, exprefling fuch delivery of the fame goods to the did J^. £., 
ruth pre. 1^^^ ^^^ Yic the defendant had loft or mi&aid the fame receipt^ or had 
true; tho* left it at homc -, and that tbe defendant thereupon demandted of the 
U be not in [ 3» ] faid J, B, 1 6/. for the carriage of the faid goods on that occ»« 
Id^st'he^" Can ; by means of which Uldfa^e pretences, he the defendant did theft 

falfily pretended, &c aad it fcemi it vrould have bceo fufficieat (Q ili^C tlut he ohtMacd die flMOCj bf 
t'uch «id fucb prcteaccsi, sTcninc fvch prctsacct to be Uik% 

.6 vd 
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and thcrey to wit| on, &c. with force and arms, at» &c. unlawfullfi i8oi. 
knowingljr, and defignedl^i obtain from the faid J. B. idr., with ^ 

intent to cheat the faid J. B. of th« fame. Whereas in truth and The K in* 
in fa£l the defendant did not at any time whatfoever carry the faid ^g^*^ 
goods, or any part thereof, from the burgh aforcfaid to Lanca/ler A"*^* 
aforefaid, for the purpofe of delivering the fame to the faid J* L.\ 
and whereas in truth and h€t the defendant did not at any time 
before the time of his faid pretences, and obtaining the faid mone/ 
as aforefaid, deliTer the faid goods, or Any part thereof, to J. L* at 
Lancafler^ or at any other place wh^itfoever ; and whereas in truth 
and in fa£l, the faid J* Z>. never did deliver the faid fuppofed re- 
ceipt, or any receipt whatever, exprefling the faid fuppofed deli* 
Tcrj of the faid goods to the faid J. L.\ and whereas in truth and 
in fadi the defendant never received from J, L. any receipt whatfo- 
ever, concerning the faid fuppofed delivery of the faid goods,, or an^ 
part thereof; and whereas in truth and in fa£l the defendant never 
had in his cuftody or poflefRon any receipt or memorandum whatfo* 
ever, relating to the faid fuppofed delivery, &c. There was another 
count, not materially different as to the prefent purpofe. 

After convi£lion and judgment of tranfportation for feven years, 
the defendant brought a writ of error, and afligned for fpecial 
caufe, 1 . That it is no where alleged in the indidiment, that he 
dx^falfely pretend any matter or thing to the faid J. B., by meana 
of which the faid fum of 16/. mentioned to have l^eeu unlawfully, 
knowingly, and defignedly obtained by the defendant from J^B,^ LZ'^I 
with intent to cheat and defraud him, *was fo obtained by the de* 
fendant. 2. That no falfe pretence whatever, fpecifically and pofi« 
tively alleged and charged as fuch, is allei;ed and charged in the 
indidment to have been made or ufcd by the defendant to J. B,, 
by means of which the faid fum of i6s. alleged to have been wil- 
fully, knowingly, and deGgnedly obtained by the defendant from 
y. B.^ with intent to cheat and defraud him thereof, was fo ob* 
tained*. And alfo aOigned the common error. 

Knotvlys took objection to the indidment, firft, that it is not 

exprefsly alleged that the pretences made by the defendant were 

foifii which is the gid of the offence created by the (lat. 30 Geo. 2. 

e. 34. on which alone the indi£lment can be fuftained. The 

words of the ftatute are, that ** all perfons who knowingly and de- 

fignedly by falfe pretences, &c. (hall obtain goods, &c« with 

intent to cheat any perfon, &c. (haU be deemed offenders." 

2 Hawk. ch. 25. f 6o. (which cites Staundf ^6. and Keilw. 8t$, 7.) 

fays that the want of a dire£l allegation of any thing material in 

the defcription of the fubftance, nature, or manner of the crime, 

cannot be fupplied by any intendment or implication whatfoever. 

And the fame author (f 1 10.) adds, that neither the words contra 

formam ftatuti, nor any periphrafis, intendment, or conclufion, 

will make good an indi£lment which does not bring the tzGt pro* 

hibited within all the material words of the ftatute ; as rapuit in 

rape; voluntarie and corrupte in perjury. Secondly, The omiffion 

in charging that the pretences were falfe cannot be fupplied by the 

words u>llowing \ ** by means of which faid falfe pretences,'' &c. 

Sot no pretences ufed were 'before alleged to be falfe, and therefore C 33 3 

Vol. II. C the 






33 CASES IK MICHAELMAS TE&M 

t8oi. the concluGon is not warranted by the premifes. It is truey at th« 
end of the indiAmeht the truth of the pretences ufed ib negatived ; 



The King but that 5vtll not fupply the want of a dire£i allegation that the 
AftltY. defendant knowingly ufed falfe pretences ; becaufe it is not enough 
to bring a cafe within the (latute, that the defendant made ufe of 
certain pretences, and that thofe pretences were falfe, unlels he 
knew them to be falfe at the time. Falfity is as much the fub* 
ftance of this crime as of perjury; now no indidimcnt for perjury 
would be good without a dired allegation that the dtitn^^m faifeiy 
fwore, although the falfehood of the fa£t fvtOTn were afterwards 
pofitiTcly alleged. So in forgery, all the precedents are that the 
mftrument was falfely made. Befides, though the truth of each 
member of the pretence is feparately Negatived » it is no where 
flat d thai the whole combined together was falfe. 

Hotr^jd contra was (lopped bv the Court. , 

Lord Kenton C. J. The cafe is too clear to require any arg<^- 
ment. 1 do not quarrel with aAy of the general p'ropofitions 
which have been advanced, fuch as, that the fubflance of the 
offence ought to be charged with certainty \ and that the law will 
not intend guilt unlefs it be pofitively alleged and proved ; and the 
like. But the queftton is. Whether there be not a poCtive charge 
of obtaining money upon falfe pretences in this cafe ? In certain 
cafes it is true, there mud be known technical words ufed in order 
to defcribe particular offences, fuch as, murdravit in murder ; bur^ 
glariter in burglary ; rapuit in rape. Thefe having been long ago 
eftabliflied to be neceffary in the dcfcription of the fcveral offences 
E 34 3 ViM^ be abided by. But there is no rule of law which fays that 
there mud be technical words in every cafe ; nor ath I inclined to 
multiply the inftances. I once before had occafion to refer to the 
opinion of a moil eminent judge, who was a ^reat crown lawyer, 
upon this fubje£l, I meao Lord Hale {a) ; who even in his time 
lamented the too great ftriAnefs which had been required in in- 
di£lments, and which had grown to be ablemiih and inc6nvenience 
in the law; and obfcrved, that more offenders cfcaped by the over 
cafy ear given to exceptions in inditlmeuts than by their own in- 
nocence. What is this cafe ? a man gives goods to a carrier to 
convey to a certain perfon'at another pla^ ; the carrier pretends 
that he delivered them, and that the bailee had given him a receipt 
for them, but that he had miflaid or left it at home ; by which he 
gets the price of the carriage from the other ; and all thefe pre<* 
fences the indi£lipent proceeds to charge were untrue : and yet 
it is objefled that it is not alleged with fufiicient certainty that he 
obtained the mdn^y by falfe pretences. But unlefs there mud be 
ibme particular arrangement of words in fuch an indi£lment, I 
cannot fee how the matter can be rendered more certain. There 
would be jud' as rhuch fenfe in requiring that the indi£lment 
fliottld be written in the old Saxon charader. Take the whole of 
the indi£lment together, and the charge appears plain and uw 
telligible 3 and if the defendant had not known the pretences to 
- be falfe, it would have been matter of defence for btm before 
the jury. 

' • (•) a Htii, 193* 

•5 . - * Ghoss 
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Grose J. I agree that the offence muft be fubftantially alleged^ i8oi. 
and I think it is fo in this indifkment. It is *alleged that the de- 



fendant received money upon certain pretences, and in a fubfequent The Kjmq 
part of the indiftmcnt all thofe pretences are alleged to be falfcj ^""'^^ 
and it even goes on to ftate, that by means of i\xc\i falfe pretences • r ^r t 
he obtained the money. That was not neceflary in my opii^ion ^ 
for it would have been fufficient to have (hewn the pretences, and 
averred them to be falfe. And all through the indi^ment charges 
the feveral pretences to have been made ** unlawfully, knowingly^ 
and defignedly,'* for the purpofe ftated. The offence therefore is 
com{Sletely brought within the words and meaning of the (latute. 

Lawrence J. Every indi£lment muft contain all'the circum- 
flances neceffary to conftitute the crime : and thofe circumftances 
muft be ftated pofitively without any periphrafis, or intendment. 
Now here the crime in fa£t was, that the defendant obtained 
money from the profecutor by pretending that he had delivered 
the goods according to his order \ which in truth he had not doneu 
TTien does the indictment charge that offence ? It alleges that the 
defendant pretended that he had delivered the goods, and had 
taken a receipt for tlie delivery, which receipt. he- pretended he had 
miflaid or left at home ; and then the Indifiment avers every one 
of thefe presences to be falfe; and that the defendant did all this 
unlawfully, knowingly, and defignedly ; which is all that the ftatute 
requires : and it is immaterial in what part of the indi£lment the 
feveral allegations arc to be found. 

Le Blanc J. concurred in opinion ; obferving, that there was a 
poiitive allegation that the pretences made were falfe, which was aU 
that the ftatute required in that refpeCl to bring the cafe within it. 

Judgment af&rmed; 



[3« 1 
Watson azainji Mary Foxon. Friday, 

? ^ Ncv, 1 3th. 

|N aiTumpfit for money had and received by the defendant to the under a li- 
^ plaintiff^s ufe, tried before Lord Kenyon C.J. at Guildhall Sit- miration 
tings in Triai/j^ tcrnf iSoi, a verdict was found for the plaintiff (.*^^j;'*^*'^ 
for i6t/. i'ubjefb to the opinion of this Court on the following .nd £.) of 

cafe : << all and 

An a^ion was brought by the plaintiff to recover \6iL paid by ''T.V'' '*** 
him to the defendant in advance on a contrail entered into be- «c niiretco 
tween them for the fale pf certain meffuages and lands at U^a/hing^ ** all and 
borough in the county of Lincoln^ and which he fecks to recover on " ^^^^ ^^* 
the ground that the defendant cannot make a good title to the pre- i< chi'idfea 
mifes. The title is as follows \^^Thomas Beche was fcifed in fee of " o^-8. be- 
the premifes in queftioh, and feveral other cftatcs in Lincoln/bire^ «« tobrbel 
on the 25th OEl^ber 1755. ^^^ ^^^ ^ '^'^ J^^^ Beche^ and two «« gotten, \l 
daughterSi Elkn^ who had married Gervafe Gibfon, and Sara/?, who " morethaa 

'< one cquaU 
" ly to be divided amongft them, and to the beirc of their rtfptffive bod; and bodies as Tenants in com- 
^ Booo, ire and if onl; one child, then to fuch only child and cu the heirs of hi^ or 'her body ifliiing; 
•« vd fir WMt jf ficif ij/me** (a devife of) *' the Jaid frenyiet to C, N. &c." (mth feveral limitations 
over.) ** And for want of fuch Kfue,** thm teltator divided tAefaid premtffs betwren fevesal branches ot 
hh family. Held that crafs rcmaindeis were to be implied brrwef n the you'igcr children ot B» from the 
«p:>«reat intention cf tbettila:or from rhe whole of th* wiil^ notAithftJindiu^ cr<c ofe of the'wordrf^]ft«^Wv« 
In ill :h devfi'c. 

C 2 had 
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tSoi. had married Char Us Nnvcpmen. John Beche had two childceny 
« Thomas Kelhtt Becke and Mary Beche* Ellen Gihfon had one 



Watson daughter» Ellin. Sarah Nnvcomen had one daughter, Mary^ who 
^K^*^ married John Foxons and had four children, Thomas^ Clarijop 
Cbarlest and James. All thefe perfons were living when Tbomar 
Beche made his will, and at the time of his death. On the 25th of 
OBober 1755 he made his will, duly executed and attefted to 
pafs real eftates; and thereby, after providing for hi$ grand- 
daughter Mary Becke, limited the principal part of his eftate (not 
now in quellion) to his fon John Becke for life, remainder to 

, Thomas K. Becke for life, and fo on in (^ri£t fettlement to the chil- 

C 37 3 dren of Thomas Kellett Becke, with divers, remainders over to his 
other children and grandochildren ; and alfo limited other premifes 
(not now in queftion) to his daughter Ellen Gibfon for life, re- 
mainder to his grand-daughter Ellen Gibfon in tail, with divers 
remainders over to his other children and grand-children. He 
devifed the premifes in queRion in the words following ; *< Item. 
*' I give and devife all that my farm, with all and every the mef- 
*' fuages, cottages, clofes, lands, and tenements to the fame be- 
'* longing", (itua^e and being in Wnjhingborough and Heighington in 
*< the county of Lincoln, as the fame are now in the tenure of 
*< Mr. kob£rt Hurton, his afligns or under-tenants, together with 
<< my fifiiery there, to my daughter Sarah Ne^vcomen, and to my 
** grand-daughter Mary Foxon^ during their refpe£live lives, and 
** the life of the longer liver of them, equally to be divided between 
*< them ; ilmainder (to a truftee and his heirs to preferve con*' 
^< ttngent remainders). And from and after the deaths of the 
<< faid Sarah Newcomen and Mary Foxon^ and of the death of the 
** furvivor of ihem, I give and devife^ nil and evei;y the faid pre- 
^* mifes to all and every the younger children of the faid Mary 
*< Foxon begotten or to be begotten, if more than one equally to 
*< be divided amongft them, and to the heirs of their refpeilwe 
*< body and bodies, to hold as tenants in common, and not as 
*^ joint-tenants ; and if the faid Mary Foxon (hall have only on& 
*< child, then to fuch only child and to the heirs of his or her body 
^< lawfully ilTutng ; and for want of fuch iffue, I give and devife 
*' the faid premifes to my fon-in-law Mr. Charles Newcomen for the 
*' term of his natural life ; and from and after his deceafe I give 
*' and devife the fame to my grandfoii-in-Iaw Mr. John Foxon for 
** the term of his natural life ; and from and alter his deceafe, I 
E 38 3 ^' give and devife the faid premifes to my fon John Becke for the 
<< term of his natural life; and from and after his deceafe, I give 
'' and devife the faid premifes to my grandfon Thomas Kellett Becke, 
*< and to the heirs of his body to be begotten ; and for wsnt^of 
*< fuch ifitie, I give and devife the faid premifes to my grand* 
<( daughter Mary Becke, and to the heirs of her body to be be* 
*< gotten ; and for want of fuch iflue, I give and devife the fiiid 
^* premifes to my daughter Ellen Gibfon for the term of her natural 
<< ufe ; and from and after her deceafe, I give and devife the fame 
<' to my grand-daughter Ellen Gilfon, and to the heirs of her bodr 
'* to be begotten ; and /or want of fuch ifloe, I give and devife 
^' the laid premifes to all and every the younger children of the 

2 " faid 
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^ faid BUen Qibfon my daughter begotten or to be begotten, if tSor. 
'''more than one equali]^ to be divided amongft them, and to the 



^* leirs of their refpeflive body and bodies, to hold as tenants in Wat ion 

** common ind not as joint-tenants^ and if my faid daughter' p^*"^. 

** Gibfin (hall have only one child, then to fuch only diild and to 

*' the heirs of his or her body lawfully ifluing ; and for want of 

'* fuch ifiue I give and devife two third parts of Ubit faii premtfes to 

•' my two nieces Jujlina and Elizabeth Becle^ and the other third 

^' part of the did premifes to the three children of my niece Sarah 

*' Siarby^ and to the heirs of their refpeflive bodies, to hold as* 

** tenants in common and not as joint- tenants; and for want of 

^< fuch| to my own right heirs for ever." The teftator has taken 

notice by name of all the four children of Mary Poxon in different 

parts of his will. The faid Thomas Becke died fciftd in fee of all 

the faid lands in 1758. 

It is adn>itted that the defendant can make a fi^ood title, and that 
the plaintiff is not entitled to recover, if under the devife above fet C 39 ] 
forth crofs remainders are raifed in the premifes in quedion be- 
tween the younger children of Mary Foxon / and that (he cannot 
inake a good title, and that the plaintiff is entitled to recover if 
rach crofs remainders cannot be raiftd. The queftion for the 
opinion of the Court was, Whether the plaintiff' were entitled to 
recover f If he were, the verdid to (land, otherwife a nonfuit to 
be entered. 

This cafe was argued in Trinity term lad by Hullock for the 

Elaintiff, and Dampier for the defendant ; and again in this term 
f Gibbs for the plaintiff, and The Attortiey General was to have 
argued for the defendant, but the Court thought it unneceflary to 
hear him. The arguments ran to great length ; but as the cafes cited 
and commented upon have been fo often difcuffed before on fimilar 
occafions, and as thc^udges in delivering their opinions on the, 
prefent cafe went fo fully into the fubjedi, both upon general prin- 
ciples of law, and the panicular application of them to the will in 
queftion, it is unneceflary to detail the arguments urged at the ban 
'rhe principal drefs was laid by the plaintiff's counfcl on the word 
refpeHive^ in the limitation to the younger children of Mary Foxon 
and the heirs of his and their refpeElive body and bodies, &c. as 
disjoining the title and preventing the raifing of crofs remainders 
between fuch children: and the opinion of Lord Hardwicli in 
Comber v. Hill (a), and Davenport y. Old^s (^) thereupon. 

Lord Kenyon C. J. Whether if the quedion were now to be 
taken up again de novo, the dri£l rules of condru£tion applicable 
to deeds were not better to be required in the cafe of wills, I have 
always had my doubts. It is now however too late to conGder that C 40 3 
queftion \ for ever fince the ftatute of wills enabled perfons to dif- 
pofe of their property in that manner, the endeavour has always 
been to give tStOi to the intention of the tedator fo far as it is to 
be coIleSed from the inftrument itfelf* And fuch being the rule 
of conftruAion, it would be deluding parties to do otherwife ; after 
pretending tp |^te them a power to difpofe of their property ac« ' 

[fy % Sir^. 969. {h) 1 Ak, 579. 

C 3 cording 
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1 80 1, cording to their intention, not to give cBt€t tp it where it is capable, 
of being afcertained and eflfeduaied. I cannot do better than exr 



Watson prefs my opinion in the words of Lord Mansfield in Pery ▼» 
agauift White (q)^ that where crpfs remainders are to be raifed by impli- 

f oxow. ^2tion between two and no more, the prefumption is in favour of 
crofs remainders : where they are to be raifed between more than, 
twoy the prefumptioQ is agaiuft them : but that prefumpUon may 
be anfwered by circumftances of plain and manifeft intention either 
way. Whatever is declaratory of the intention of the party, I, 
take to be exprtflcd. No technical words are ncceflary to convey, 
an intention ; but if talcing the whole inflrument together there 
be no doubt of the party's meaning, we arrive at the concluGoa. 
Now here the teftator fcts out with deviCng all that his farm, and 
all and every the mefluages, &c. in W, and H. to his daughter 
5. N. and his grand-daughter Mary Poxon for .their lives, remainder 
after the death of the furvivor to all and every the youtigjr chiU* 
dren of Mary Foxon ; if more than one, equally to be divided 
amongft them, and the heirs of their refpedive body and bodies 
as tenants In common \ and if only one child, then to fuch only 
child, and the heirs of his or her body, &c. *< And for want of 

L 4^ 3 , •? fuch iflue, I give and devife the faid premifes^* to my fon4n-law' 
C. N. (What he meant by the fatd premifts is evident, and could 
not have been rendered clearer by faying all the faid premifes ; 
though it might have fcrved to multiply the words.) Then after 
feveral limitations, <* and for want of fuch iflue,*' he proceeds to 
divide the eft ate into thirds to go to different perfons ; till then 
the entirety of th6 eftate w^s to be/preferved, and all was to go 
. over at the fame time. But great (Irefs is laid here on the w«rd 
rtfpcEfive as disjoining the title ; and the authority of Lord Hard' 
wcke is referred to in the cafes mentioned {h)* No perfon regards 
whatever fell from that great Judge with more reverence than I 
do : but it was unworthy of his great learniftg and ability to lay 
fuch ftrefs as he is ftat<rd to have done on the word re/peffive. 
Creating a tenancy in common divides the title as much, whether 
the word refpe^ive be ufed or not. And as to what may have been 
faid by other Judges, with reference to the opinion delivered ' in 
Comber v. if///, and Davenport v. Oldh^ in fubfequent cafes where 
the word refpeBtve did not occur ; feeling themfclves right in the 
principle on which they proceeded, it is not to be wondered at 
tiiat they were defirous of relieving their own' minds from the* 
weight of Lord Hardwick/s opinion by (hewing that there was a 
diftindlion between the cafes in the omiflion of that word on which 
he had fo much relied: but it is too much to infer from thence 
that thofe judges therefore approved of his opinion, or that their 
judgments were governed foleiy by that confideration. In deciding 
this queilion we are alfo bound to look to our own opinions deli- 
vered in other cafes ; more efpecially when thofe opinions have 

C49] been revifed and approved by higher tribunals. The cafe of 
Jtthtrton V. Pjnf, 4 Term Rep. 710. was like the prefent; our opi* 
|iioD8 there were certified to the Lord Chancellor, and approved 

(«) Qfrnp. 7So. (If) CmUr t. Hilf, 2 ^ira. 969. Dawwftrt Vt QUis, i j^k, 579. 
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bf bim, and the eftat« went accordingly. There indeed the de?ift i8oi. 

ofer in d^-fault of fuch iffue, was of all the te(lator*$ faid lands ; ■ 

and ilrefs w.ts laid by fomc of us on the word all in fupport of Wat sew 

iai(ing crofs remainders between* the iflue, I will hot fay by impli- J^"^^ 

carion, but by what we collected to be the intention of the teftator. 

But the word all was not deciiive of that cafcf^ and in truth malcea 

no ditFerence in the fenfe ; for a dev^ife over of the faid premifes^ 

or the premifes, or all the fiid premif.ts> me-ins exactly the fame 

thing. Admitting therefore the general rule. that the prefumptioii 

is not in favour of rai(ing crofs remainders by implicatton between 

morr^ than two, (till th^t is upon the fuppofition that nothing ap^ 

pears to the contrary froni the apparent intention of the teftator, 

I have no dovbt here but that the tellator intended to' give crofs 

lemainders amoneft the liTue of M, F. The devife over of the 

preniifes meant all the premifes : he intended that all the eftattf 

AouM go over at the fame time. I think Lord Mansfield* s qu;irre| 

with the cafe of Davenport v. OUis virell founded ; and I agree with 

the cafes of Wright v. Hol/ord (a), and Pbifard v. Mansfield (jk) 5 

and I canqot diftioguifli this cafe from thofe. I am clearly of opU 

nion that the intention of the teftitor is the Polar Star by which 

we fliould be guided in the conftrudiion of wills where no rule of 

law is thereby infringed ; and hete th6 intention is clear' to give 

cfob- remainders* 

Gfto6B J. The old rule of conftrufiion was, that ^ amongft 
atfoiv than two, the prefumptton was againft crofs remainders by T 43 ] 
implicatibn % biit that bein^ a prefumptton of intent, it v^uld be 
molt abfuid to fsif that it (hould prevail againft the apparent inten«« 
tioff of the teftator to the contrary :> for that would be no other 
that! faying that that which was to be governed by the tetlator's 
iment fltoiikl be decided in direct oppofition to it. (After advert* 
ing to the ftate of the teftator's family at the time), the premifea 
ace devifed amongft the younger children of Mary Foxon^ hi^ 
grand-daughter, and the^ heirs of iheir refpeclive body -or bodies^ if 
more than one, as tenants in common, if only one child-, then to 
hith only child and the heirs of his or her body ; and for want 
^{fueb iffue^ then over. The queftioo then is what the remaindei^* 
man was to take ; in any event, whether there were one or mor^ 
diildren, it is plain that he was to take, the whole, for the devife 
to him is of tlae faid premifes^ which muft mean the whole^ in det 
fault oifucb iffm^ that is in default whether of one or more. And 
this is rendered ftiU more plain by the fubfequent part of the will^ 
where, after other intermediate limitations, the oftate is to be di- 
vided in fevered' portions, which (hews that the teftator mdaAt that 
it fliottld' go over entire, till the event iti which it' was' exprefsty . ^ 

direded to be divided. Then can we fay that it was not his i«^ 
feentjon that the children of Marj Foxon (hould take crofsp>remaia- 
ders, without which the eftate could not go over altogether to the 
perfon to whom it was next limited over. It is true that \ht wor<i 
fisfpefiivr occurs here in the' limitation to the children of Marf 
Jbom^and'thehirissof their refpe£Hve bodies; aad it is as true 

(.If 01^.31. ^ (A) ib.79»*^ 

C 4 that 
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i9oi. that there is no cafe of crofs- remainders where that word ha« heen 
ufed in the fame manner : but that is of no importance : there is 



Watsom no magic in the word ; ndt can it be faid to be of any other con* 
mbfi • fcquence than to denote the intention of the teftator ; but if I 

«^p^-« find other words which more ftrpngly denote a contrary intent, 

^^ ^ why (hould greater deference be paid to that word alone than to 

all the reft of the will : and as other parts of the will (hew a plain 

intent to give crofs-remaindersi we cannot conftrue it otherwife 

without violating that intention. 

Law&ence J. The rule as laid down in Gilbert ▼. Witty^ Crom 
yac.66^. is that crofs-remainders fliall not be implied between 
more than two ; but in Cole v. Levingfion^ i Ventr. 224. Lord Halt 
admitted that they might be implied between three, where the 
words very plainly ezprefs the intent of the devifor to be fo« And 
in the more modern cafe of Fery v. Wbite^ Cowper 780. Lord 
Mansfield lays down the rule thus \ ^* Whenever crofs-remaindera. 
** are to be raifed by implication between two and no more, the 
^* prefumption is in favour of them : when they are to be raifed 
*< between more than two, there jthe pnsfumption is againft crofs* 
<< reouinders: but that prefumption may be anfwered by cir« 
*^ cumftances of plain manifeft intention either way/' This is 
a qualification of the rule laid down in former cafes \ for they 
feem to fay that there (hall not be crofs remainders between mote 
than two^ Lord Hardmckit authority leans a good deal that 
way, and fo do the cafes of Comber v. Hill{a)^ and Williams v. 
Brevm {b\ and fome others. But the true rule is, as I take it» 
with the qualification I have ftated. In the cafe now before the 
Court crofs-remainders are to be raifed between more than two^ 
and it is to be feen if there be not circumftances to deftroy the 
prefumption againft implying them ; and it feems to me that there 

C 45 ] '^^ ^^ ^ ^°^^ ^^ ^^ teftator made his will there were four 
perfons in efle who fell within the dcfcription. of children olMarf 
Faxon : there mig^t be more, or they might be reduced to one, or 
all might die* To tbefe circumftances he was attentive } for he 
fpeaks of the children begotten and to be begotten, and adverts to 
die poffibility of there being one only to be the objed of his 
bounty: and be gives his*eftate in fuch way as to (hew his inten- 
tion to be that the children of Mary Foxon^ however large orfmall 
their number might be, (hould take the whole of the cftate; and 
that he was not influenced by any con(ideration of their being many 
m few, or by any preference to thoie in efle \ but that he meant it 
fiiould be enjoyed by the ifliie of Mary Faxon^ whatever their num- 
ber might be. And if that be fo» it would be putting a conftrue- 
tion on the will contrary to his intention, not to give crois*re- 
mainders ; for if other children had come in eflfe and died without 
iflfne, it would have made the Ctuation of the furvivors work thaa 
the teftator intended it (hould be if the number of children bad not 
been incre^fed, without that rea(bn fubfifting which alone waa 
meant by the tefbtor to have that efied ; and an advantage would 
be giTcn to tbofe in remainder by. an after bom child divefting fo 

niicfa 
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Bittch of the eftate as was intended folely for his benefit, and not iSoi • 
for the reinainder*Knan. He never could intend that the three , 



children, who were bom (hould have the whole eftate, if no others' Watson 
were born ; and that if three others were born, and had died im- agah^ 
mediately on their birth, that the three eldeft and their iifue (hould ^^^^' 
lofe half the eftate. I think further that the prefumption a^ainfl: 
CTofi-remainders may be anf\xrered from the circumftance of the 
devife over of two thhrd parts of the faid eftate to Jufiina znA 
Eiizabetb Beche^ and of the other third part to the children of Sarah 
Searby. It is a limitation of \\xc fatd premifes : now tht /aid premifis T 45 J 
are the whole of what was before devifed. And it ifeems to me 
improbable that the teftator could have meant, that his two 
nieces and the children of a third niece (hould take otherwife than 
the whole together^ from the very inconsiderable part of the eftate 
which might come to be divided, if they were to take, as the dif- 
ferent perfona to whom the earlier limitations were made died 
without iflue. For if crofs-remainders were not impliedi and one 
of Mary Ifpxon's three younger children had died without ifTue, 
^ and the (hare of diat child, by the failure of intermediate limita- 
tioni, had gone to the younger children of his daughter £iUn Gib' , 

Jon^ atkd (be had had a like number of younger children, and one of 
them had died without iflue, there would have been in that cafe 
tlM third of a third or one ninth part to be divided between the two* 
nieces and the children of the other niece *, fo that all the children 
of Sarah Searbj would have taken one 27th part ; and if inftead of 
three younger children, there had been fix, they would have had 
only one 108th part. In many cafes the prefumption again ft crofs- 
Xcmainders has been controlled by circumftances not to my mind 
ilronger. In Wright v. H^ford(a)t the words << in default of fuch 
^^ ifltte" were holden fuiHcient ; there being no words to narrow 
their effe£k. In Phipard v. Mamfield{b\ the Court colledled an 
intention to give crofs-remainders from a claufe by which the 
teftator gave his perfonal eftate equally to his devifees, and from 
thence inferred that he intended them equal benefit in his real 
eftate. In Atberton v. Pye (^), crpfs-remainders were implied from 
its being coUeded that it was the intention of the teftator that the 
whole oJF the eftate (hould go over together, from his direding 
that in default of iflfuc, all the premifes (hould go to his right C 47 ] 
heirs; and yet that was but tautology, for the premifes and all the 
premifes are the fame thing. In D9e v. Burville{d), where the tef- 
tator, 

(«) Cewp* )!• (^) lb. 797« (c) ^Term Rtp, 7x0. 

{J) Tbc following noce of this cafe is taken from (he MS. of Mr. Juftjce j^/bbrnffiy com* 
fated with another note takeo by Mr. Juftice BuJitr when at the bar : 

Dos on the Demife of Bvanxx agmifi Bubyillc. E, 13 Gm, 3. B. Jt. 
la eje^ffleot the following cafe was referved for the opinion of tbi< Court : 




lifie, witboat impeachmeat of wafte ; and after his deceafe to the ufe of the bciri malei of t dau^hten) 
hit body iaiitng } and for default of fach iflue to the ufe of the heirs female of his body L hhConl 
*^ '--*: and for defmoit of foch iffoc to the afe of his fon JoAti for life, %»ich- ;- f^.^^m^ 



0«t impeachment of wafte; and aflrr hit decease to the ufe of the heirs males of his body f^, lif^ 
ifltting $ and for deftult of fuch ifliie to the ofe of the heirs female of his body ifluiog j and xtuaadtr to 
fsr dc^t of fuch UToe to the aft of hii (bo Gt^rgt for iife^ without imf eichmic of wafte 5 ^ht heirs 



and 
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1 Sox* tatof , after giving to his three fons eftates in tail general, with crofiii- 

, remainders in default of their iflae, limited the eftatc to, all and 

Watson *every the teftator's daughter and daughters, as tenants in coinihon,. 

ixgaimfi . If 

f OXON. 

^_ _ ■ !■ ■■■ !!■ ■ i — I «■■■■ ■■ I ■ ■ ■ I , . ■ ■ ., I |> ,1 I ■.^ — . I ,>.^ 
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male of their *^ *^^ ^'^' deceafe to the ufe of the hcin male of his body iifumg ; )Dd for default of 
bodief* re- ^"^h llTue to the ufe of the heirs fem^ie of bis body iiTuing ; j(od for ikfsuh or fuch UTue * 
snaioder to ^o the ufe of all and every his (the teftacor*s) daughter and cUugbters as tenants in commoa 
the heirs fe- (if two or more) and not as joint- tenants, aod to the heirs of her and their body and bodies 
soale of their i^oiog, wiih remainder to the heirs of bit brother Abrabtm fat ever. And be alfo devifed 
bodies re- to the fame truftees and iheir heirs another eftate in Hesdc^rtte upon truft for the ufe of hit 
aialnder to ^''d wife for her natural life, without Impeachment of wafte, charged and chargeable with 
all and every the pa)meac of one annuity or yearly rent charge of jo/- tax free to RIc fon yoAn, payable 
lus daughter half-yearly during his life. And from and after the deeeafe of bis Aid itifftapoA further 
and daugh • tri^ft to permit bis faid fin John tu receive the rents and profits for his lifey without imT 
ters (if two pc^bmeiit of wade ; and after his deeeafe to the ufe of the heirs males of bit body ifluiog ) 
or more) as ''^^ ^^ default of fuch ilTae to the ufe of the heirs female of his body ifluing ; and for de. 
tenants in ^^"'^ ^^ ^*^^ '^^^ ^° ^^ ^^* ^ ^^* ^^^ George for lifcy without imp^chacMC of «Mift« ; an^f 
common ^ter his deeeafe to the ufe of the heirs males of his body ifluiog \ and for default of focb 
and to the '^"' ^^ ^^^ ^^^ ^^ ^^ ^^^" fem-ile of his body ilTuing j ^and for default of fuch tflue to the 
beirs of her ttfeof hit fin Jama for life, without impeachment of waAe ; and after bit deceaf^ to the 
and their ^^* ^ the heirt malet of his body iilbipg \ and for defwlt of focb iflue t0 the ui^e of thr 
bodies re- b^""* ^^^^^^ of bis .body ifluing ; and for default of fucb iflue to all and every hit daughter 
snainder to snd daughters as tenants in common (if two or more) and not as }oint>tenaotS| and to the 
the heirs of heirs of her and their body and bodiesllTtting, with remainder to the heirs of hit brother jlhra^ 
the deviibr's ^"> ^^ ^^^' '^'^ the fon& are dead without ifTve. Ail the daughters, whb were ihren id nun-' 
brother * ^'* furviviog the fiithtr, died in (he lifetiaie of the furviving fon JokM, The qoeftion wat^ 
^ves croft Whether by this will there were crofs remainders raifed between the daughtm? If there 
remaindert ^''''^' .t^* verdi^ to Aand for a moiety of all the pfemifcs devi(bd ta y«iMs end'^ibi I^ 
tothedaugb* ^^* '*'*'* * ^^^^^ 'o be dntered. 

tert. Be- After strguroent by Cqx for the plaintiff, and IVallact contra \ 

twecn more * ^^^^ Mantfitld C.J. delivered the opinion of the Court:— The q^ftioh is, ^^tieth^ 
than two the there aie crofs remainders between the daughters ? A lidlitatfoa of crofs remailiders mighv 
vrrfumptioo without doubt have been made in expfefs words : The queftion then it, Whether thf ie(U« 
Siazainft tor ha^ufed fuch Words as to fliew his meaning that there fhould be crofs remainders i No 
croft re- technical words arc ncceffary in a will ; if the teftitor*8. meaning fufficlenrty appear, ii» 
mainders - •»ght to be carried into eflfvt^. The argumeoc at the bar tHNied not upon the iniencion, bui 
but chismiiY ^'P^" ^^ '"^^ of conftru£)ion which has been echoed from the c^fe of GUhi^t v. f9^ii^ dowiv 
^controlled to the prefent time, that there (hall not be crofs remainders by implication- between more thai| 
bv a olatn two. The resfoo given for ir, nanody, to avoid the fplitting of tenores, could only, be ufcd" 
mtention to ** ^ argument againft the teiiator*s intent. This rote bat bedi fo often repeated, that, 
the contrary though not folemnly adjudged in any ctfe which turned on that point, yet it hat bee* f<» 
often recognised that it ought not to be (haken. But the true fenfeof tne rule is, jihat bo- 
*£. 13G.5. x.s9ecr\ (wo the prefumption is in favour of crofs remaindeit; betweeor more than two the 
prefumption it againfi them : but in either c«fe theiotention of the teftator ma) control 
the preluirplion. In Cotnbtr v. Hi//, and H^iUiawu v. Brevmt though between two oniy> th# 
word rcfpeBi've controlled the con(lru£lion of crxifs remainders. In dlt v. Lemnj^ftow (i)| 
and the cafe in Dy- 303. though between more than two, yet it was holden there ffaould be 
crofs remaindert from the plain intention of the paitiet. The cafe in JDyet, which was, 
where jt. had five foot to whom he devifed, was determined upon the words, if they aUd'u'. 
Cde v.tevingfioM has adjudged Ci/^«rf v. ff'itty to be good law; for the judges faid, there 
ihall not be crofs remaindert between norore tfaian two, unleft the words plainly etprefs the 
intent. In Marryat v. Tcwa/y (2), Lord Hmrdto'uki fayt the law will not admit of crofs 
remainders between mora^than two; but that is by implication only $ but where the inttn- 
tion is plain, it is otherwife : and there he held the word joint'tenanti to explain it. In 
" MUltr V. Af«fr, 13 Gm. % Lord C]. Let fai^, <* whtre the.devife is to three or nM*e, 

«< crofs remainders cannot be held, unkft thointeof be plain and ooavoidaUe } and then th<f 
« Ci;ttrt may be forced to determine it to be croft remainders.*' The qoeftioo then is, 
under thefe authorities, l^hethcr the intent here is fo plain and unavoidable as that it can- 
not be effeduated without giving crofs remainders i and we think that it is plain and nn- 
avoidable to give crofs remaindert. The teftator had three fons, to esch of whom he givetf 
federal elates in tail. His plan was to toIk>w the courfe of defcent, by preferring even tho 
female line of each of his fons (in failure of the male) before his other fcAis and their male 
line, and before his own daughters. He thought the coming to his daughters a remote con«* 
tingcDcy \ tie therefore makes ufe of the vrords << daughter and daughters; all tsid- every ^ if 
•« two or more ^** fupi'ofing that the numbei might beredoced before they might btcome ta^ 

(j.) if^<»tn%2^ (a) X fy, ic:u 

tided. 



; 
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if two or more, and not as joint-tenants, and to the heirs of htt i8oi» 
and their bodies ifltiingi remainder to the heirs of his brother. 



*Lord Mansfiild relied on the ufe of the word remainder being in Watsow 
the fingular numberi and on the neceOity of all the daughters of ^^^^^ 
each of the teftator's Tons dying withoiit iflue before the remainder #r ^q\ 
to the other fons would 'take place, as circumftances to (hew that ^ 
crofs-remainders were intended between his own daughttrst The 
counfel for the plaintiff have moit relied on the devifor, having 
given the eftate to the heirs of the refptS'ive bodies of the children^ 
as acircumftance to (hew that crofs-remainders were not intended ^ 
an4 have cited the cafes of Comber v. //if//, Davenport v. QliiSy and 
Brown y. Williams. As in thofe cafes the limitations are not ia 
the fame words with the limitation in this cafe, I do not feel myfelf 
prefTed by them : there is no principle extraAed from them which 
I mean to controvert. And where a cafe is cited not for the fake 
of fome principle Or rule, but to (hew that certain expreflions can* 
not or mud: have this or that con(lru£Uoa put on them, fuch cafet 
can only rule other cafes where the fubje& matter of conl2ru£tioa 
is not to be diftinguifiied. The word refpeBivly has no uncoii<« 
trollable force to prevent crQfs-remainders : the. intention of tho 
teftator may be colledled from that word to (hew that he did not 
mean crofs-remainders, but that inference may be reftrained by^ 
other words ; according to what was faid in Doe v. DorvelUja). Ia C 5 ^ 1 
this cafe I underftand the word ijfue to mean *< all and every the 
<< younger children of Mary Foxon, begotten or to be begotten^ 
<< and the heirs of their refpedive body and bodies ;'' and as long 
as any of her children or the heirs of their bodies are in efle, there' 
is not a want of fuchiflue. It is true that; in Comber v. HUl^ and 
iii Davenport v. Oldisy Lord Hardwiche^ in the conflru£tion he put 
on the wills in thofe cafes referred the word refpeEtive to the heirs 
of the bodies ; but there it could not be referred to the firft takers, 
of any eftate of inheritance, becaufe the limitations were to certain 
perfons by name, and not to perfons falling under the general de- 
scription of childrenbegotten or to be begotten, to whom iJfuewWlk * 
fairly apply in this cafe. The cafe which is neareft the prefent is 
that of Williams v. Brown (^), in which, according to the account 
of it in Barnardijlon^ the Court did not decide againft crofs-* 
remainders but with great difficulty. But in that cafe the limi« 

titled. He takes for granted that a remainder to hit brother j^rabawif who wu alive when 
he made the will, could not take place till failure of his own iflue { therefore he Hoiits thd 
remainder, to tlie ke'iri of his hxoxhtr jihrsham, fuppolinii it not likely to happen in his time* 
He alfo limitfl the remainder in the lingular number j conqciving that it could not take eft'e^ 
till the death of the hft daughter without iiAte. We think thele words are equivalent to an 
exprefs declaration that there (hall be crofs renkainders. In ail the limitations the female 
line of each Ton muiH fail, before the male line ot' the other Tons ih^ll take, and ali muft rati 
before the daughters could take : then it wouid be abfurd to fuppofe that he meant to devife 
oyer the (hares of any of his own daughters dying from the reft, when he had nut done fo 
by his fon^s daughters ; or that he ihould bare given to the heirs of his brother the ibare of 
one of hit own daughters dying while any of them were left j for if Akras^m bad nn chil* 
dfcfit then the daughters would be his heirs. Therefore we think he has given all hit 
daughters the eftate with crofs remaindeii as fully at if he- had given them in the moft ez« 
prefs words, Confequeatly the vcrdi^ muft be Entered for a moiety of the pcemi£ts deviled 
^ Jama iXiAjf oka, 

(tf) S IcrmRep^ 51S/ {h) % ffsrnard, 231. tod a Stra^ 99$. 

tatioi) 
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l8ox« tation was materially difFerent; for tliat was aiimltation to all and 
every the child and chilren born or to be born of the body of fft^brm 



Watson tobely equally to be divided between them and the heirs of their re< 
H*'*^ fpcAive bodies j and for want of fuch heirs remainder over. Now 
the word heirs was not applicable to the words *^ child and cbil- 
^ dren," but was according to all rules of conflru^lion neceiFdrily 
referable to the fame word which jull preceded iu 'Xhere was 
not a limitation overi like the one I have pointed out, to the nieces 
after other intervening limitations* which limitation is rational 
enough if crofs-rematoders are implied from the certain defined 
benefit the two' nieces and children of the third would in fuch cafe 
C 5"^ 3 take ; but, as it feems to me, if crofs-remainders are not implied, the 
benefit is too uncertain, and in events not improbablci too incou* 
fideraUe ever to have been intended by the teftaton 

Le Blanc J. This is a queflion of intention, which is to be 
colleded from the words of the wilf according to the rule which 
has been eftablifhed in this refpe£t; which rule I take to be, that 
if crofs-remainders are to be implied between two only, the pre« 
fumptioo is in favour of raifing crofs-remainders, unlefs the Court 
' fee any thing in the will which (hews that the teftator meant other- 
wife. But iJF crofs-remainders are to be implied between more 
than two, dien the Court muft look to the will to fee if there be 
any words from whence fuch an intent is to be coUefted, in order 
to rebut the prefumption of a contrary intent. Here the teftator 
devifes to the younger children of Af. F. and the heirs of their rr« 
JpeBHvihoij and bodies, to hold as tenants in common, &c. and the 
word reJ^Sive is relied on as (hewing an intention to fever the 
title, and againit crofs-remainders. But where would have been 
the difference if lie had omitted the word tefpefHve ? It has no 
ttk€t beyond giving an eftate in fcveralty to each of the younger 
children and their heirs, as tenants in common, which would 
equally have been effected by the tenancy in common without the 
nfe of 'the word rrfpeSsve, Therefore unlefs the ufe of that word 
Ihew a different intent in the teftator, 1 cannot diftinguiih thi% 
cafe from any other where it was omitted in a devife of the fame 
kind. The Cburt however have been preflcd with. former dcci« 
fions where ftrefs was laid upon that word, as iu Davenport v. 
0/i(£f, and Cornier v. Htll : and with fubfequent cafes in which the 
former were recognized. Of the latter it, is fufficient to obferve, 
[ 53 3 that the Judges went eiprefsly upon the apparent intent of the 
teftator ; and it was a ready anfwer to give to the former decifions^ 
that they were diflinguiOiable from the cafes then before them in 
having the word refpeiiive. But all the latter decifions eftabliffa the 
principle, that crofs-remainders may be raifed by implication even 
between more than two, where the intent is clear ^o that purpofe. 
Now I colleA fuch an intent in the prefent cafe from the limita- 
tion to all ami every the younger children, and the heirs of their 
bodieSf if more than one, as tenants in common \ if only one^ to 
fuch only child, and the heirrof lus or her body, and in default of 
focb iffue then over : and in the fubfequent part, where he fore* 
fees the poffibility of all the children dyine without iifue, the tef- 
tator divides the eftate amoogft difieirat branches of his family; 

whrch 
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Mrhich fliews that till that period he intended that it Ihouldgo ever i8oi. 
entire. Therefore, without breaking into any rule of law, I. think 



the intention fo plain as to rebut the piefumption againft crofs- Watsok 
remainders : and where fuch an intent is apparent, the rule of law H'^^^fi 
IS to raife crofs-remaioders. 

Podea to the Defendant (a). 

(«) yUt cafes 00 crofs-rrnMin4)er8 cnlle^led !n Mr. Serjeant HtiUami^s note on CutJk t, 
C€rtrdt I Saund, iS^. To wblcli may be added, D9i%.C9e^, lEaftRtf* 219* «i4 
Du V* jyarjlty^ ib. 416. 
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Other wife Ferrybridge, ^*^' '^''** 



The King agairi/i The Inhabitants of Ferry Frystone^ w^^jr. 



*T*WO jufticcs by an order removed Catherine Hilt^ the wife of Neither th« 
* John Hill dcceafcd, and her four children by name, from the '^"'"/''u* 
townlhtp of Leeds to the cownfliip o^ Ferry Fryftone^ both in the Weft i, deId,*nor 
Riding of the dounty of York, The SefTions on appeal confirmed the >*>$ « parte 
order, fubjeA to the opinion of this Court on a cafe ftating ; that fn'^j^Jf'**" 
upon hearing of the appeal the refpondents in fupport of the order of taken on' 
removal produced the pauper Catherine HiUtl^ a witnefs ; who de- oxb before 

Eofed, «* that (he was the widow of John'Hill^ and that flic had /'f^- 
eard the faid J. Hill in his lifetime fay, that his fettlement was at toucbjnghis 
Ferrybridge^ which he faid he gained by hiring wiih and fcrving fctileoieni, 
one J. Hawk/bead, a bricklayer in Ferrybridge, fpr a year." The ^biet^5* 
refpondents then gave in evidence the examination, of which the dence of 
following is a copy: *' E«(l Riding of the county of 21?ri. — The f«chfe«ie- 
examination of John HilU late in the royal artillery, now rcfiding "**"' 
at Kilnwich in the f<iid Ridingi taken upon oath this 15th day of 
AprU 1788 ; who faith, tliat his legal fettlement is at Ferrybridge i 
that he acquired the fame by fervitude, namely, by being liirc^dfor 
one whole year, and ferving the faid year with J. H. bricklayer of 
Ferrybridge : and that he hath not gained any Icrgal fettlement elfe* 
where fi.nce to the beft of his knowledge and belief.'' (Signed and 
attefted.) No proceedings were had in confequcnce of this exa- 
mination until the order of removal, which is the fubje£l of this 
appeal, was applied for, and made. Tlie refpondents did not offer 
any other evidence than what is above dated ifi fupport of the or- 
der of removal : upon which the counfel for the appellants ob- 
jeAed both to the a ImiflibiUty of the teftimony of the f^id Cathe* [ 5J 3 
rine Hill fo given by her as aforefaid^ and alfo of the faid exami- 
Oation in evidence. The SefTions however, thinking the evidence 
dbove dated to be fufHcient proof of the pauper's fettlement in 
Ferrybridge, confirmed the order, fi^bje£t to the opinion of this 
Court* It was afterwards certified, th^t Ferry Fryjlone and Ferry* 
bridge are one and the fame townfhip. 

Topping and Heywood, in fupport of the order of Sefljons, (after 
an ineffe^ual appplication to have the cafe fent down to be re- 
heard by the Seflions,) faid, that they could not add any thing to 
the argument of Mr. J u (lice Buller in the cafe of The King v. Erif* 
tueU{a)f in fupporc of theadmlflibility of the evidence. 

(tf) 3 Tirrfi iti^. 707*- 711. 

Ciri^ian 
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l8oi. ! Chri/Kan contra was flopped by the Court. 

■ . Lord Kenton C. J. The point upon which the Court were 

ThcfvTMG diirided in opinion, in the cafe of The Kingy. Erifaell^ has been 

Th^lnhabi- ^^^^ confidcicd to bc fo clcar againft the admiflibility of the evi- 

tanttof * dence, either as to the hearfay of the pauper or his examination in 

FcRBT^ writing, that it was abandoned by the counfel at the bar in the cafe 

riTiTOMi. ^f <i'i^ jjj^^ y^ Nunebam Courtney {a) without argument. It is 

true, there was no evidence there that the pauper, whofe examina* 

tion had been admitted in evidence, was dead : but our opinion 

ag?inft the general do&rine laid down by the two Judges who 

fupportcd the reception of the 'evidence in the former cafe was 

pretty broadly hinted. And to be fure that point may now be 

confidered to be at reft. 

Per Curiam^ Both Orders quafhed (£}• 

(«) 1 E4ijfs nef>. 373. 

(A) Vide JK/ar t. CbidJUrtn, wntp fty, waA Rut y^Ahtriwittjt fo^* ^3* 



Tueiday^ Davidson azatTi/l MOSCROP. 

Ifvo, 17th. * ^ 

Acoftooito iN replevin the defendant made cognizance as bailiff of Sir 
fiMtftbe 1 James Graham^ V^2Xt. znA juftified, ift, Thattlie locus in quo 
co«it lee^to f*"®"* ^^^^ immemorial has been within and part and parcel of the 
inqaiie, mnd manor of Nicbol Foreft^ in the county of Cumberland^ of which: Sir 
renjrn their james was fcifed in his demefne as of fee : and that from time 
aoenti tft th% immemorial the lords of the manor have been ufed and accuftomed 
luxt cwrtf to hold a court leet and view of frankpledge within the manor twice 
'^^'^"^ a year, &c. of all the inhabitants and refiants within the manor be- 
^* fore the fteward, &c. That the plaintiff, before and at the time 

of holding the court after-mentioned, and from thence continually 
until and at the time when, &c. was, and from thence continually 
hitherto, has been, and dill is an inhabitant and refiant within the 
manor, and fubje^l to the jurifdi£kion of the faid court : and that 
before the faid time when, o£o. and whiift Sir Jama was fo feifed^ 
&c. and whiift the plaintiff fo was an inhabitant and refiant, &c. 
•^ and before the holding of the faid court after-mentioned, viSs. on 

28th September 1 800, due notice was given to the inhabitants and 
refiants wixhin the manor to appear at the then next<:ourt leet, &c. 
within one month after Michaelmas ^ &c. viz. on ift OElober i8oo^ 
to do fuit and fervice there : that on the faid ift of OBober, a court 
leet and view of frankpledge was in due ii\anner and form holden 
in and for the manor before the fteward, according to the cuftom^ 
8cc. at which court the plaintiff, fo being fuch inhabitant and re«> 
fiant as aforefaid, though called, did not appear, but made default \ 
whereupon the plaintiff was then and there by the Jaidjleviard in 
1 57 1 ^^ ^^^^ coMxi fined 40J. for his faid default, whereof he had due. 
notice, &c. but though demanded, has refufed to pay the faid4ar. 
wherefore the defendant dilirained, &c. The fecond cognizance 
ftated in like manner that Sir James Graham was feifed of the 
manor, and had a prefcriptive right to hold a court leet and view 
of frankpledge twice a jear, wiobin a month after Kafier and 

Michaelmas^ 
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Mkboilmas^ of all the inhabitants and refiants within the manor, igoi. 
before the fteward, &c. And it further ftated an immemorial ...,,,.__1^ 
cuftom 'within the manor, that the jurors fworn in every court leet david$om 
and view of frankpledge fo holden, &c. have been and ought to be againfi 
charged and fworn in the (aid court to inquire into and prefcnt Mo»cro». 
thofe things which to the faid court belong, &c. and to return fuch 
their prefentment at the then next court to be holden, 8cc. and in 
default of their fo doing, thejieward of the /aid next court has, dur* 
ing all the time aforefaid, been ufed and accuftomed, and of right 
ought to fet a certain reafonable &ne upon every fuch juror making 
fdch default for the ufe of the lord, &c. and then fet forth another 
immemorial cuftom to difirain for fuch fine. It then averred that 
the plaintiffj before and at the time of holding the court after- 
mentioned, and from thence continually, and at the faid time 
when, ^c. was^ and ftill is an inhabitant and' reliant within the 
manor, and fubje£k*to the jurifdi£lion of the faid court ', and that 
whilft he waafuch inhabitant, and refiant, viz. on i6th April 1800 
(within a month zhex Eqfter)^ a court lect and view of frankpledge 
of the inl^abitants and refiants within the manor was holden in and 
for the fame, before the fteward, according to the cuftom, &c. at 
which faid court the plaintifF, fo being fuch inhabitant and refiant, 
appeared, &c. and was than and there, with the reft of the jurors 
prefent, duly fworn and charged to inquire into and prefent, &c. 
and to return fuch prefentmtnts at the court thin next to be holden in and ^ C 5 ^ 3 
for the manor, &c. That afterwards, viz. on 28th September 1800, 
due notice was giyen to the inhabitants and reiiants, &c. to appear 
at the then next court leet, &c. within a month after Michaelmas^ &c. 
viz. on I ft OBober 1800, and that on the faid ift Offober the faid 
court was holden before the fteward, &c. being the next court, &c. 
after the plaintifF was fo fworn and charged as aforefaid ; at ivhich 
faid lafl:^menti§ned court the faid plaintifF fo being fuch inhabitant and 
refiant as aforefaid, ajid having been fo fworn and charged as afore« 
faid, though called, did not appear to return any prefentments^ or to do 
fuit and fervice there^ but therein made default ; wherJeupon he was 
then and there by the faid fteward, in the faid court, according to 
the faid cuftom, fined 40/. for the ufe of the lord, &c. for his faid 
default ; (the faid fine then and there being a reafonable fine on the 
faid occafion) whereof the plaintiflFhad notice; but though re- 
quired, has refufed to pay the fame, &c. wherefore/ the defendant^ 
as bailiff, £cc. diftrained, &c. 

To this the )>laintifF demurred, and afligned for fpecial caufe as 
to the firft cognizance, that it does not therein appear that the faid 
fine of 40/. was a reafonable fine on that Occafion. And as to the 
fecond cognizance, that it is not alleged that any of the reft of the 
jurors whO| befides the plaintifF, are alleged to have been fworn 
and charged at the court therein firft-mentioned to hav« been 
holden^ were refiants or inhabitants within the manor at the time 
of holding the court therein laftly-mentioned^ fo as that it might 
app^r that there were a proper or fufficient number of the jurors 
who. were fwori^ at the (aid firft court, refiant and inhabitaiK 
within the m^or, to make any prefentments at the laft-ipentioned 
courts &c« and al^ iar that it does not appear by th« fatd.cogni* ZS9 1 
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1 80 1, zatiee that any prefentments were in fa£i omitted at the laft^meii* 
- tioned court, &c« or that there was any default in any prefent- 



Pavi»iom ments being made at fuch court* And alfo the general caufes of 
n^^ demurrer were afli^ed. 

LUtleiaU^ who ar^sued in fapport of the denlurrer, did not touch 
upon thefpecial caufes afligned againfttbe fecond cognizance* but 
objedted as to the firft cognizancCf that the fteward of a court leet 
has no authority to impofe a fine for the non-attendance of a 
fuitor : but according to Hall v. Turbctt (a), there ought firft ta 
have been a prefentmenr. Aiid by the fame cafe, the party (hould 
rather be amerced than fined *, for if the fine be too grievous he 
has no remedy ; but for amerciaments a moderata mifericordia 
lieth. And the diftinciion is taken in Griejley^s cafe {b\ that as to 
contempts and difturbances in the court, as by refufai to be fwom^ 
it being a court of record, the fteward as judge may fet ^ reafon* 
able fine ; but for ads or offences out of court, the party ought to 
be pre Tented and amerced by the jury. Bro. tit. Leete^ &c. pi. 29. 
. I R9IL Abr. 219. & Dy. iii.b. alfo notice the like cafes in which 
the fteward m<iy fine : and the do£irine laid down in Godfrey*^ 
cafe(£-) is to the fame purpofe : where it is alfo fatd that tlie fine 
muft be reafonablc} (which is confirmed by i^lnfi. 261.) and if 
unreafonable it may be avoided by plea. Wherefore it feems that 
it ought to have been averred here to be a rcafonable fine, that ifiliic 
might have been taken on it. ^^Lanvrtme J. There are precedents oC 
pleading in Co.Iuitr.^'ji9$T2. where there is no averment of the 
r 60 1 reafonablenefs of the fine : and in Godfrey*^ cafe.it is faid, that the 
^ juftices are to judge of the reafonablenefs of the fine.] . Perhaps 

h might be good on general demurrer. As to the fecood cogni* 
zance, there are three objeAions ^ i. It goes to contpel every pcr« 
fon who attended at one court to attend at the fubfequetft courts 
and fo on at the fucceeding courts*, whether or not they continue 
refiants within the- manor. ?• It is a cuftom agaiuft the policjp 
of the law» and the due adminiftration of jufttce, that the jury 
lhould.be charged at one court leet, and make their prefentments at 
anotlier. 3. It is void as empowering the fteward to impofe a fan 
for i)on*attendance at the fubfequent court, when by law he can 
have no fuch authority, i. None but refiants are required to at* 
tend courts leet ; and ,at common taw none are to attend for lands 
holden within the manor \ becaufe it is a perfonal fervicCi and not 
by reafon of tenure. Dalt. Off. of Sheriffs 387* 2 Hawk. Cb. lOk 
yi 2, 12. 2 Infi. ^^. 1 22. Fitz. N. B. 160 (d). BeGdes» a cuftom 
to compel perfons not refiants to attend is unreafonable, becaufe it 
either has the e6e£l of obliging them to continual refidence, or it 
fubjefls them to great inconvenience and expence in coming from 
a diftance. And this attendance would be without intermiffion 
after it once commenced ; for at each court the fame perfons woald 
be fworn to attend at the enfuing court. The unreafonablenefs of 
fuch a cuftom is ftill more apparent if, as is faid in 1 RJ. Abr. 
542. the fteward may» in cafe ot a deficiency of refiantSj compel a 
fojourner, or even a ftranger accidentally palling by^ to be fwtm 

(tf ) Cro. EUx, 141* {b) 8 C«. 3^. i. and ^#fr. 93, 

(c) 1 1 C9. 4:1. 44. and 1 Rdi, M. 73* («0 4^ Mit. 373. 

of 



tN tHE FoRtY-SBCOND I^BAlt bF CtSOftC^E ttt. 6(1 

« 

6F the jury. 2. It is contrary to the rule and pra£iice of all cotirts tBct. 
in the realniy that jurors (hould be fworn at one court to attend 



* and m^ke their prefentments at another ; but they buf>ht to inquire Davidson 
immediately after they are fworn* If it were otberwift:! it would %/^^"^ 
expofe the jurors to be tampered with or influenced, and to engage «r5| V 
in corrupt pradices^ detrimental to the general aditiiniftration oiF 
juftice. It is in dire£l contravention to the (latute of Wefttnintltr 2- 
(13 Ed, I.) r. 13. (tf) which directs all indi&ments, &c. to be by 
twelve jurors at lead : whereas, if the indidiments were not to be 
found till the next court after the jury were fworn, there may not 
be twelve left to make them* The court is comprifed of the 
fteward and jurors, the latter of whom being a flu£tuating body^ 
as foon as the court ends the jurors are neceflarily fundi officio^ 
This then being laid as a cuftom, not merely to adjourn the fame 
court from day to day, but to adjourn from one court to another^ 
tends to perpetuite the jury, and render them a permanent body at 
the will of the fteward. In the Dulte of Bedford ?. Akock (*), a 
cuftom ftated for aleconners fworn at one court to exaitiine the 
weight of bakers' bread, and prefent offenders at the next, was ob- 
jected to ; but the cafe went off on another point. The fame point 
was doubted in Moore v. Wicltr {c)^ T^n^ rrobyn and Chappie ]^i, 
thought that the jurifdiflion of a ieet jury, like that of a grand jury, 
was couflned to things happening before their fwearing, or during 
their fitting. 3. The fteward having no power by general law to 
impofe a fine for any offence committed out of court, a cuftom to 
enable him to do that which the law denies him on ac(^ount of the 
grierance to the fubje£t, is void. The lord of the lect can only 
claim by grant or prefcription, whidi fuppofcs a grant ; and the 
king can only grant fuch powers as are permitted by the law in that C(^2 3 
repeal. As the king could not grant fuch a power of impofing 
fines to the (heriff for the public ufe, a fortiori, he could not make 
fuch a grant to any for his private ufe. This is not a cuftom 
arifing out of the tenure of lands to which arbitrary conditions may 
be annexed at the will of the grantor, but is claimed in refpe£l of 
mere refiancy. 

Wood contri, as to the firft cognizance, admitted that the cafe 
of Hall Vi Turbett (</), if law, was decifive agwinft it : but obferved 
that the diftin£lion taken there did not apply to the cafe ; for when 
the juror is called in court and does not appear, that is a fa£fc 
which pafl*es in the fteward's prefence in court, and therefore feems 
rather to fall within that clafs of cafes where lie may impofe a fine, 
inafmuch as he does not require to be informed of any fa£l by the 
jury* Here the party is ftated to have been a refiant duiing the 
whole time, and therefore the arguments which h.ive been urged 
againft the reafonablenefs of the cuftom with regard to nbn-refiants 
do not apply. The reafonablenefs of the fine is not co£;nizable by 
the jury, but by the court, according to the authority of Godfref% 
cafe, before referred to. If it be unreafonable, the fteward is fub« 
je£l to a criminal profecution \ but that queftioa cannot be tried 

(«) Tills (latute extends only to faph offences for whieb the yarty aaiy be iaf rifoiled. 
(*) 1 mij 248. (f ) Andr. 47. («0 O9. EiM, a4«» 
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collaterally in a civil a&ion. At any rate, however, there is nO 
obje£lion on that fpcre to the fecond cognizance, where the fine is 
averred to be rcafonable. The general obje£lion does indeed applj 
alfo to the fecond cognizance. There is no cafe in point which de- 
trrmincs that a cuftom to fwear jurors at ohe court to make pre- 
fentmcnts at the next is bad in law : the pradice is not unfrequent 
to do fo : and it is rcafonable, inafmuch as it gives the jury more 
time for deliberation. 

Lord Kenton C. J. I never heard of fuch a praAice prevailing. 
The cafe of the Duke of Bedford v. Alcock^ where fomething of the 
kind was Hated, went off on the count for the mutuatus» which 
got rid of the queition. The convenience of the thing is much 
the other way. It would open a door to great abufes. BcfideSy 
as far asjhtfe courts are of any ufe at the prefent day, it is to 
return fmall offences, fuch as require immediate attention and re- 
' drefs. And if grand juries inquiring- for a whole county are pre* 
fumed to be, and prove thcmfelvcs competent to make their 
prefentments at the fame courts at which they are fworn, there 
feems no reafon why a jurifdidion of fo much lefs moment (hould 
require longer time for deliberation. Upon the whole I fee no 
colour for fupporting fuch a cuftom. 

Per Curiam, Judgment for the Plaintiff. 
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The Kino againfi The hihabitants of Aberowilx^w 

'T WO juftices by an order removed Ann, the widow oi Benjamin 
^ Joneif deceafed, and her children by name» from the borough 
oi Newport y in the county of ^owmw// A, to the parifli'of ^*CT-^w//|rp 
in the county of Carmarthen. The Seflionsi on appeal, confirmed 
the order, fubje£l to the opinion of this court on a cnfe ; fetting 
forth in the firft place the examination of ^nn Jonesy taken before 
two magiftratesy upon which the order of removal was founded ; 
in which examination it was ftated *< that her hufband informed 
*« • her after their marriage that his laft lepal fettlemcnt was then 
*« in the paiifli or Ahergioillf, by hiring and fcrvice by the year to 
<« to one J. H. there,** (which was the only matter touching the- 
fettlcmcnt in Abergivilly.) The cafe then ftated, that upon the 
trial of the appeal, the pauper, Ann Joncs^ upon her examination 
in court, denied having ever heard her hufband fay where he was 
a pari(hioner ; upon which the court reforted to a written exami* 
nation of the hulhind's, taken before two magiftrates, foon after 
his marriage, but which, in the opinion of the court, was nerer 
afied upon in any manner until the hearing of the appeal. In that 
examination (which was fet forth verbatim in the cafe) the hufband 
fwore to a fettle ment in /bergHviily, by hiring for a year, and fer* 
vice there for a much longer period, with J. H. ; and that he had 
done no other ^Q. to gain a fettlement elfewhere. It was con- 
tended on the part of the appellants, that the court ought not to 
have reforted to the examination either of the }itt{band| who was 
dcadi or of the pauper hexfelf. 

Jkkstt^ 
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AihH, who was to have argued in fupport of the order of fef- i8ox. 
fions, admitted that it could not be fupported after the recent 



determination of the court (a) againft the admiflibility of that The Kino 
fpedes of evidence upon which the court had formerly been divided ,^^f^,j 
la opinion in the cafe of Tie King v. Ertfwell {b) : and ;igainft the ^". of 
reception of which evidence the prefent judges of the court had Abih- 
intlmated a ftrong opinion in R. v. Nuneham Courtney {c). «watr. 

• The Court aflenting, the rule was made abfolute for quafliing 
both orders. 

Gibbi and Milles to fupport of the rule. 

(«) In R, T. Ferry fryftm^ ante, 54. (^] 3 *ttrm Rep, ^07. {t) Aote^ i loK yjy 
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The Kino again/l The Inhabitants oF Wantage. nU. x8t£ 

^ipWO juftices, by an order, removed kobert Puzey^ clerk^ from ^^^VK^ 
* the townOiip of Wantage to the parifli of Eaft Lockinge^ both •„ ^*^JJ 
in the county of Berks. for above a 

On appeal to the feflions^ a cafe was referved, ftating, that in \^\^^^ 
the year 1784 R* Puzey^ clerk, was nominated by the then reftor w^^^ 2* 
of the parilh and parifli church of Eafi Lockinge to be curate, of the perform the 
fame, and was liccnfed to perform the office {a) of curate in 'the ^^^^^"^^ 
laid parifli and parifli church by the then bifliop of the diocefe, certain an. 
who affigned to him the yearly flipcud of 45/. {b). That the pauper nuai ftiptod» 
entered on the faid curacy in the fame year, and performed the {•* J^,**** ^ 
duties thereof for fix years, during which time he refided in the uuai officer 

Sarfonage houfe within the faid parifli, and that he gained no fub- " »• entitled 
cquent fcttlemcnt. The Scflions were of opinion that this was no J^^/j^f^ 
fervlce of an annual pnblic office or charge under the acl, and tueoftbe 
^uaflied the order of removal fubjefi to the opinion of this.court ^« 3^. j- 
on the above cafe. «. 11. /, 6. 

When the cafe was called on, Lord Keny:>n C. J. faid, that it 
was impoffible to argue againft the conclufion which the feffions 
had drawn. There was no pretence, to fay that this was an office 
within the meaning of the zSt of King William (c), the executing [ (Jtf J 
of which for a year would give a fettlement. That ftatutc was 
evidently intended to be confined to inferior annual officers, fuch 
ds conftables and the like, known to the parifli ; and though in 
fomc inftances the conftruftion had been carried further, yet he 
was not inclined to extend it to cafes ftill further from |he con- 
templation of the legiflature. 

Gibbs and Saxton in fupport of ch? order of fc(Iions. 

C^/j^, coiitra, referred to Heifmgton v. Oier(d), where, though 
the fettlement was denied, yet the court did not appear to proceed 
fo much on the ground that the curate himfelf would not have 
been confidered as an annual officer within the parifli, as that the 

(•) ThebiAop's licence, which accompanied the cafe, aothoritea the party dunog plea- 
mat «* ID perform the c^w of curate in theparilh, &c. in reading the Comnoon Prayer and 
** paforaiiag other ecclcfiaftical dociet belonging to the ftfd oj^t eccordiog to the lot Ok 
«• prefcrtbed in the bjok of ComrDon Prayer,*' &c. 

(A) Thii it b> virtue of the ftat. la A»n.fi. x. r. x». ie) 3 IT. «. ^ XI. /. 6. 
. (/) 3mr. S. C. 74«. ' 

D a feqtteflrator» 
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,.!_ fequeftrator, whofe fcttlcmcnt was in queftions was mertlj a dc- 



The Kino puty, whofc funftiou might be itctermined at any time? 
^i^i^fi Ptr Curiam. Order of felfions confirmed. 

THe Inhabi- ' 



cants of 
Wak- 

tAGS. 



Ai^'{1S. The King againjl The Inhabitants of Moor CftiTCHitt. 

Where two •T WO jufticcs, by an order, removed /). Spearing^ his wife and 

W^bSn children, from the parifh of Donbead St. Alary^ in the county 

mentioned of Wilts to the pariOi of MooT Critrfrc/i, in the county of Dctfet. 

m the ante. The Scffions, on appeal, confirmed tlic order. But both orders 

Of •ft"ordtr * hcing removed by certiorari into this court, a rule was obtained, 

of removal, callinp: on the parilh officers of Donhead Si, Mary to (hew caufe 

'^tk!'*'^ ^^^ *^? fhould not be qualhcd, for a default of jurifdidion in • 

ordermuft* *he magiftratcs making the original order apparent upon the face 

ftate cbem- of it, in not dating them to be juilices of the peace of the county 

^uA\^^ of trU/s. The order was in this form : 

the p^pcr ** IfiiUf to wii.— To the church wardens and overfeers of the 

county; and ** poor of the parifli of Donhead St, Mary^ in the county of WtltSg 

c, " "h* ** aforefaiti, to remove and convey, and to the diurchwardens and 

dcicTfbe" •* ovtfr leers of the poor of the parifli of Moor Critchell in the county 

themfeivei ** of Dcrfet^ to rcccive \ thefe. — ^Whereas, complaint hath been 

jufticcauf « n^ade by you, the churchwardens, &c. of Donhead St^ Mary^ in 

and iut the" ** ^^^ county of IVllts aforefaid^ unto us whofc bands and feals arc 

jaidco$mty, «< hereunto fiibfcribed and fct, bring two of his Majefifs- Juftices of 

aithoaghtbe it the peace in and for the /hid county, (one whereof is of the quorum,) 

proper coon- ,,1.^7-^0 • o ^ - % % ' o » r- ^iJ 

ty were that D. Spearing^ &c. are come to inhabit, occ. (purluing the 

named 10 «* ufual fdrm of fuch orders)/* 

*td w*'*'"* J5«rm/^A and Ca/brrd now fliewrd caufe, and contended, I ft, 
aiConstntd ^hat the words — •* juRiccs of the pciicc in and for the faid county^ 
ia:i before n^uit havc reference to the county in the margin, which is Witts : 
fuchdefcfip- ^^ly Thzt it has reference in grammatical conftruftion to the laft 

tionofthe ", .i.t-i/* trr-t Ate 1 

juflices. antecedent county mentioned, which is alfo Wtits. And further^ 
* C ^7 3 That from the whole fcopc of the order, it appears that it could only 
have been made by magidrates of Wilts^ and not of Dorfet* But^ 
[683 ^^^ Court wtrre cle«ir1y of o()inion| that the objc£lion was £&• 

tal {ay It ought exprefsly to appear that the jufticcs had jurifdic* 
tion to make the order, and therefore there having been two coun- 
ties mentioned before, th<*y ou^jht to have ftated of which county 
they were juftices. But Lord Kihyou C. J. added his regret that the 
objection had been tnken, as the decifion wouUl conclude nothing \ 
for the Court would dtreft a fpecial entry to be made, in order to 
denote that the orders were quaflied for want of form. And that 
it was to be lamented that the ftat. 5 G«. 2. c. 19. which was in- 
tended to give the judices in feflTions a power of amending orders 
of remOva! which were deft^ive in point of form, had, by the con- 
ftru£lion which h^td been put upon it, been rendered adeadletter^ 
as all defe£ls of this fort had been confidered to be matters of fub«' 
ftance and not of form. 

Cibbs and Dmmpier were to have argued in fupport of the rule. 

Rule abfolute« 

(«] Vide il« T. StefBj^ Burr. S. C. %%. and Jtt ?• CiiSmerftUm^ % 7<r» Bep, 178. 
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The Kino again/l The Inhabitants of Weobley. n^.%i&. 

^T^WO juftices by an order removed H, Williams^ Elizabeth his A" **? ^*" 
* wife, and their two children, by name, from tlic parifti of waVrated 
Weobley^ in the county of Hereford^ to the parifli of Nenv Radmr^ in for hit f^u. 
the county of Radnor. The beflions on appeal quaflicd the order, ^* ^***jjk 
fubjeS to,.>the opinion of this court on a cafe dating : That the p^ia ^^ ^^ 
pauper M. Williams was born in the parifli of New Radnor y and coiiedor 
• being formerly ate officer of excifc, was in the year 1790 refident 7j!**^.^"^ 
in that capacity in the borough and parifh of Weobley; and during ffon (he 
fuch refideilce was rated to the land tax in that pariOi for his fa- ^Aivy, does 

Wi which was proved by the produ£tion of the land tax afltflT- «/>««*»««'>/ 
ment ; but it appeared by the evidence of the pauper, that he ne- menr. 
ver paid fuch rate himfelf, or any rate ; the fame being paid by the *[ 69 ] 
colieclor of ezcife, and not deducted out of the pauper's falary. 
The Scflions were of opinion that the pauper gained a fettlement 
in Weobley by the rating and payment as before ftated. 

Gibbs in fupport of the original order faid, that it was clear that 
a perfon muft pay as well as be rated in order to gain a fettlement; 
and here the pauper, though raced, had not paid either in h€t by 
his own hand, or con(tru£tively by the hand of another ; for the 
payment made by the colle£lor was not dedu£led out of the pau* 
pcrVs falary. 

Garrow in fupport of the order of feflions contended, that this 
y^zs in cffeQ, a payment by the pauper, being made by another for 
him, and as his agent. That the amount not having been de- 
dudied from the pauper's falary made no ciiflFcrence ( for whether 
the money were given him to pay for himfelf, or were voluntarily 
paid by another on his account was the fame thing. 

Lord Kenton C. J. We cannot do better than abide by the zGt 
of parliament (a), which requires both that the pauper fiiould be 
rated and (houid pay in order to gain a fettlement. If the rate had C 70 3 
been paid by him through the medium or by the hands of another, 
that would have been a payment by himfelf; but here he neither 
paid it mediately or immediately. He was not atFedted by the pay- 
ment at all. It was not dedudted out of his falary, nor was his 
income diminifhed by it. I know that thtf ftatute in queftion has 
been extended' by conilru£lion much beyond what was apparently 
intended by the legiflature. It has been decided, that being rated 
and paying to the land tax will gain a fettlement, though, if it 
were res Integra, I (hould rather think that the a^ was intended 
to be confined to parifh rates. However, that having been decided 
otherwife, I (hall not now didurb it.' But this bein^ a new cafe» 
where the pauper neither in U(k paid the rate himfelf, nor con- 
ftrnfltvely by the hands of his agent, it is better to abide by the 
letter and true fpirii of the Itatucc, and to hold that he did not 
thereby gain a fettlement. 

Fir Curiam, Order of SeiBons quzlhed. 

(4) 3^^. ^. f. II /. 6. 

i>3 
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Saturday, Thc KiNG agaiu/i HOLI^AND. 

Where a A^ information in nature of quo warranto was exhibited agaioft 
power of ^^ the defendant for claiming and exercifing thie office of freeman 
fwmen is f 7i lof thc borough of Okihampton in thc county of D^von, with- 
ihewo to out any legal warrant. Thc defendant pleaded, that Okehamfton i% 
have been an anctcnt borough» confiding of an indefinite number of freement 
in the wl ^"^ ^^*^ ^^ burgcffes, till the acceptance of thc charter of Jamef 
at large ofa the Fifft, wcre a corporation by prefcription under various nameSy 
prefcripdve viz, i« thc burgcfles of the frce borough of O.**, " thc portreeve and 
th?^ISfe' " commonalty of the borough," &c. and " the mayor and b»r* 
of it Qaaoot '* gcflcs of thc town and borough," &c. i and from the granting of 
^ ^*ly!!fl^ ^^ ^**^ charter till the furrcnder thereof by ihc name of <• th« 
part ot the *^ mayor and burgcfles of the town and borough," {re* and from 
fame corpo. fuch furrendcr until thc charter of Charles Il.> by the name of 
'.■^" ««»- " the mayor and burgeffes of th^ borought" &c,j and fincc thea 
chariers^im* ^7 ^^ Ui^t name laft mentioned : and during all the time there 
der other h a vc been an indefinite number of freemen. The plea then fet 
nanaesof in- {^^xh thc charter of the 2ift Jarifes I,, whereby he granted that 
tbl^ being' Okehampton iliould be a free town and free borough, and a corpo« 
BO exprefs ration, by the name of the mayor and burgcfles of the town and 
grantoffuchbojougji of O,. that thcrc Ihould be one of the burgcfles to b« 
^tZa called omyor, eight inhabitants of the town and borough called 
body by any principal burgcflcs, eight other inhabitants of the town and bo- 
tfocb char- rough or precin£h called afliAants % that the feven prmcipal bur** 
even any by- gcflcs (cxclufivc of thc mayor) and the affiftants (hould be the com^ 
law to that mon council. The charter then proceeded to appoint the firft 
l^^o^^^ mayor, and feven others as principal bvrgcflfes, and eight afliftants» 
fucr^ power snd appointed the cleAion of mayor to oe on the Monday after 
could be Micbatlmajy by the former mayor nominating two of the principal 
naaifcrred^ burgcflVs, onc of whom (hould be chofen by the other principal * 
ffom the burgefles not named and the afliftants, or the major part of tbem^ 
whole (o a. ^nd fliould hold his office for a year and until another mayor waf 
f'mecorro^ ^^*^ chofcn. And the fame charter contained a ratification of all an- 
r^tion; zU cicut rights, prercriptions, cuftoms, privileges, &c. to the fame corw 
though it be poratiou, undcr the fcvtral names of incorporation before men- 
piel'and id- ^i^^^^- The plca then dated the acceptance of the charter. And 
mittrd by that afterwards, in the 3^th Car. 2. the fame was furrendered, and 
the demur- fuch furrcnder enrolled ; and that Charles 2d by his charter io thc 
f!mVpower S^ ^'"'* ^' g^^^i^tcd them to be a corporation by the (an^e name as 
which was in the former charter \ and that one of the burgefles (hoi^Id be 
imnemori- mayor, and that there (hould be eight principal burgtfles and eight 
cifcd'by'the aflift*"^^ {^^ before) who Ihould altogether (exclufive of thc one 
whole bcdy principal burgefs who (hould be mayor) be a common council to 
dowiito the a(f,(i the .mayor, and that the common council, or the major parf^ 
[Jaluin^gand aflVmblcd on public fummons, together with the mayor, (hould 
accepvnce hsve powcr to mikc by*laws'for the gpod difcipline and govern* 
of If r char- mgnl of thc towu and borough, and of the officers, mintfters, arii- 

tcrtoi Jama ^ ' • - • ' * ' 

}. 9vACk0ffe^ a. b>d been fincc thofe charter:* &c. continually evercifcd by thp feled body in^oeftioa. 
and alth'^ueh fuch chartcis contaiaed a confirmation of all former pri?iiege«^ &c. nndu wbaiercr naiBetot 
iBC4irpontioa:hrreu>forc enjoy c4* 

ficersj^ 
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ficers, inhabitants, and refidents, and for declaration in Mrhatman- 1801.' 
ner and order the mayor, principal bur^efles and afliitants, and all .> 
and fingular officers, miniflers, &c« (hould condu£l themfelves in The klino 
their offices,' fan^kions, trades and aflFairs, for the further public „ "S^J^ 
good, commoft advantage, and good government of the town and 
borough, and vt^tualling the fame, and ail otbir mailers and things 
whatfoever touching or in any wife concerning the town or bo- 
roagh* The charter then appointed the eIe£tion of mayor to be in - 
the manner before defcribeds and then fet forth that no Jiranger 
or foreigner, unlefs he he a freeman of the town and borough, (houid 
fell or rxpofe wares to fale in the borough other than vi^lu tls. The 
fame charter alfo contained a confirmation of all former liherties, 
privileges, cuftoms, &c. as were lawfully ufed or enjoyed by any 
name of incorporation, and then required the oaths of fupremacy 
and allegiance to be taken by all officers and minifters, and that [ 73 1 
'wry per/on thenc(-forward to be admitted to the freedom of the 
town and borough (hould previoufly take fuch oaths before the 
mayor. The plea then dated the acceptance of that charter, and 
that the corporation dill eontinued by the fam<; name, &c. It then Cuftom eo 
fct forth, that from time immemorial there has been an ancient ™*'^* **«•* 
cuftom there ufed that the burgeflcs, or the major part of them, "****' 
under their various names of incorporation aforefaid, from time 
immemorial until the granting and acceptance of the charter of 
7^171^/ I. were ufed and accudomed to admit and fw<far, and the 
uid mayor and common council in common council affembled, or 
the major part of them, after the granting and acceptance of the 
faid charter and until the furrender thereof and inroiiment, &c. 
were ufed and accudomed to admit, and the faid lad-mentioned 
mayor to fwear ; and from and after fuch furrender, &c. until the 
granting and acceptance of the charter of Car. 2. the burgeflcs of 
the faid town and borough under their then name of incorporation, 
or the major part of them, were ufed and accudomed to admit and 
fwear, and from the granting and acceptance of the faid charter of 
Oar, 2. the faid mayor and common council in common council 
aflcmbled have ufed and been accudomed to admit, and the faid lad- 
mentioned mayor hath fworn ; and the (aid burgefles, or the major 
part of them, under their various names of incorporation during 
all that time until the granting and acceptance of the faid charter 
of Ja. I. ought to have admitted and fworn, (and fo on through the 
fame changes as before^) and the mayor and common council fo 
aflrmbled as aforefuid, or the major part of them, dill of right 
ought to admit, agd the faid laft^mentioned mayor to fwear, 
as a freeman or freemen of the faid borough, fuch fit and proper [ 74 3 
pcrfon or perfons having attained the age of 21 years, as to them, 
&c. (rcfpeftively as before) (hould feem meet ; and that every per- 
fon fo admitted and fworn a freeman have excrcifed, &c. the faid 
office. The plea then fet forth an ele£lion of the defendant to be 
a freeman according to fuch cudom ; that he was of age, and took 
the oaths, &c. and dill is a freeman, &c. To this there was age-* 
ncral demurrer and joinder. 
Dampier in fupport of the demurrer having opened the plead* 
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iSoi, Lord Kenton C. J. faid, I obfenre that the plea ftatos thit Qib- 
!• hampton is a borough by prefcripfion as well as by the charters of 



The Kino James I ft and Car* 2d, and it prefcribes for a power to make ho^ 
Hfllfiij^n. P^^*")^ fr^'^nacn vcftcd in the whole body. To that I fee no ob^ 
* }tQ\on ; but then it concludes by claiming the fame "power to bo 
exercifed by a part only or fcltft body of the exifting corporation i 
and this without Qiewin^ any charter granting to them fuch a 
power, or even without fhewing any by*law to that eflFe£l, Not 
that I am prepared to fay that fuch a by-law, if it had ezifted, 
would have been fufficient to have transferred the power from tho 
body at large to a feled part of it : but as it ftands on the plea 
even without a by-law for that purpofe, a part of the corporation 
have, there is no faying how, aflumed to themfelves a power which 
belonged to the whole body. This is impoffible to be fupported at 
any rate. 

Burrough for the defendant admitted that the plea could not be 

[i 7 j 3 fupported unlefs he could make out, which he would endeavour tq 

do, that the body now exerctfing the right of admitting freemen 

was in effedl the whole corporation, as reprefenting them for this 

purpofe. 

Lord Kenton C. J. That is impoffible to be fuftained when it 
is tXfxzkXy Hated to be only a part of the corporation. 

jPer Curiamt Judgment for the Crown* 

^^fxiiL The Kino againji Clarke, 

Upon an io- A N information in nature of quo warranto was exhibited againft 
pior"of '"* . ^^^ defendant, calling upon iiim to (hew by what authority hfi 
^uo wjrraa- claimed and exercifed the office of alderman of the town of Eqft 
toagainft ^it/ord in thc county oi Nottingkam. The defendant by his pica 
^Uimins thp fl*cv<^<*» ^^^^ before and at thc time of granting the charter after* 
p%eof4ir mentioned £(2/7 iS^'^rJ was a corporation by prcfcrtption, by thc 
vf "^r*?'-*' name of thc bailiffs and burgefles of the town of Eafi Retford^ 
■nd ju<4'"* '^^*' James ift by his charter, (8 Jac, \.) granted them to be ^ 
inpntofouf, corporation by the fame name} having two chief magiftrates, a 
lerlje given fenior and a junior bailiff, and twelve burgefles to be called aiders 
Jl'it ^*!^' men, That the two firft nominated bailiffs, and the burgefles at 
ciqded troqi) large fliould meet and choofe the twelve firft aldermen, who (houl4 
gcwiQ|(io4 jjg fworn, and execute their offices for life, unlefs before removed 
li^rmatiqi^ ^^r reafonable caufe, and that the aldermen should be the common 
forexeicifr CQUndl to affift the bailiffs. That on the firft Manday in Auguft of 
*ftoe*V*'"* every year, the bailifiTi and burg^flls, or the major part, (hould 

|»ew'*du|j chufc one of the aldermen to be fenior bailiff, who fliould be 
»!ei^d be. fworn, and (bould execute the office for a year and till another wa^ 
firft !nf^. chofen, And that on the fame day the bailiffs and aldermen, o^ 
morion iind ^^^ major part, fliould nominate two burgeifes, of whom the bai- 
JMdga;entqf }iff$, aldermen^ and burgefles, or m;ijor part, (hould chufe one to 
tbat*hc*wM ^^ jU"iQr bgiliffi who (hould he fworn and execute his oflScc for 

f fter ard) I'wofn in t)jr virtue of a peremptory inandanaus fVoo) Lhi» co-.irt. But fcmble if the eledllon to 
\\^^ oflice were g>od, and onty th^ firii tw«aring in irregular, the firil judgment iboulu not have been aa 
§b(blu:e judgtnent of oufter ; but either a ]ttdgaaien( of caMft^ pro $ae oaIji for the temporirj ufurpa* 
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the fame period. It alfo made provifion for another ele&ion in cafe l-Soi*. 

of the death of either of the burgefles within the year. That on the 



death or amotion of an alHerman, the bailiffs and refidue of the TheKiitG 
aldermen, or major part, (hould nominate two burgeffes, of whom H!^ 
the bailiffs, aldermen, and burgefies Qiould chufe one to be alder* 
man of common council, and that he fo as atorefaid to the office 
of alderman, &c. defied and appointed, and fworn before the 
bailifi^s of the town on his oath, the office of alderman, &c. well 
and faithfully to extcute, fliould be of the number of twelve al- 
dermen of common council, &c. It then dated the acceptance o£ 
the charter; and that on the ajth March 1795 W. M. an aider* 
man died. That on the 31(1 July 1795 the bailiff's and refidue of 
the aldermen met and nominated the defendant Clarke and one 
Barker^ who were burgtflts, as candidates for the vacancy, and 
that the bailiffs, aldermen, and burgefles, did choofej name, andap^ 
jfoint the defendant to be an alderman : and that on the 23d No* 
vvnber 1796 the defendant wfis in due manner fworn before the 
two bailiffs \ by reafon whereof he claimed, &c. 

The replication, after taking iflue on the grant and acceptance Rcpticntion. 
of the charter of ^amf/ ift, and on the choice, nomination, and' 
appointment of the defendant to be aiderman, further pleaded that [ 77 ] 
^fcer the fuppofed choice, nomination, and appointment of the de- 
fendant ta be alderman, knd before his fweaiing in, and before the 
eiUiibiting of this information, i. e. in Hilary term 1796, an in- Prior Infer- 
formation was filed againft the defendant for ufing and exerdjing natioD 
the office of one of the aldernien of Eqfl Retford, for a certain time JfnJjJtlSr 
in the faid information mentioned, without legal \^arrant, and uHng raid 
prayed that due procefs of law might be awarded againft him in ^^^^ 
that behalf, to make him anfwer and (hew by what authority he 
claimed, &c. That fuch proceedings were thereupon had, that In Taiircrpro- 
pajler term 1 796 the delendant did difclaim the faid office, li« cefTum. 
berties, privileges, and franchifes in the faid information fpecified, *^^">«« 
wd did not deny but that he had ufurped the faid office, &c. 
during all the time alleged : &c. whereupon by the faid court, 
&c. it was adjudged that the defendant fliould not intermeddle judgment 
with, ^c. the faid office, liberties, &c.} but be abfolutely forejudged oi o^i^tt* 
and excluded foem toer exerctfing or ufing the fame or any of them for 
$be future. It then fet forth the capiatur and award of cofts to the 
relator, &c» It then averred that the defendant was never chofen, ^^ appomt. 
nominated, or appointed to the office of an alderman fince the ren- menc, &€. 
dition of the faid judgment. There was a fecond replication, the ^^^^^ 
fame as the former, only ftating that after the nomination, and be- 
fore the exhibiting of this information, the former information was 
exhibited, 3cc, omitting the mention of the fwearing in* 

Rejoinder, that after the defendant was fo chofen, nominated, 
jind appointed to be alderman, and after the rendition of the judg-- 
ment in the plea mentioned, and before the defendant was fWorn 
in, to wit, \n Michaelmas term 1796, a peremptory mandamus 
iflued out of thj$ court at the prayer of the defendant to the bailifl^s 
of Eaft. Retford^ (reciting his nomination, &c.) to fwear him into [ 78 ] 
^e office of alderman, in obedience to which writ he was ac- 
(prdinglf dulv fworn yi before the bailiffs. The like rejomder t« 
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|.8oi- the feeond replication. To both which there was a general de« 
I I ■ murrcr on the part of the crown. 

Tbe KiH« Dampier in ftipport of the demurrer. The queftion is, Whether 
CiJ^juci *** abfolute judgment of ouftcr between the eledion to an office 
' and the fwearing in is not a total exclufion of the party from the 
ofEce ; fo that no right can be acquired therein without a new elec- 
tion. Nothing can be (Ironger than the terms of the difclaimcfr 
and judgment, by which latter the defendant is ahfolutely forejudged 
and excluded from ever exercifing or ufing the office for the future, Afc 
terfttch a judgment no latent right can remain upon which the 
fwearing in can operate. Unlefs the ifluing the mandamus to fwcar 
him in can make any difference, the point has been exprefsly de-« 
cided in R, r. Pender {a)y where to an information for exercifing 
' the office of mayor of Penryn, the defendant pleaded his elcQion 
and fwearing in : and on the trial the jury having found his elec-> 
tion, but. not the fwearing in, judgment of ouller was given againft 
liim» which was affirmed upon error brought in D§m. Proc* In 
the reaftsns {b) there given for reverfing the judgment, it is infiRed 
that that part of the judgment which excluded him from the office 
. was enoqeous, becaufe his right to it was eftablifhed by the finding 
that he was duly eleded : and yet that whilft the judgment of ouf* 
ter ftood, the plaintiff (in error) couid not have the effe^ of a manda^ 
mm from B. R. to befworn into the office^ though the legality of hit 
tkBioH was not difputed. On the other hand, the legality of the 
C 79 1 judgment was defended upon the ftat. 9 Ann r. 20. And that it 
' Ming exprefsly required by the charter, that the oath of office fhould^ 
be taken before the party were admitted to execute the office, the 
juftification being entire was deftroyed by the finding that he was 
not duly fworn, and confequently the judgment of oufter was the 
only legal judgment adapted to the cafe. The refult of this reafon- 
ing goes to (hew, that if the'whole matter had been brought in dif-t 
cuffion before the Court, they would liot have granted the perenap- 
tory mandamus in this cafe. And as the then bailiffs might have 
afted in collufion with the defendant iii not refiiling the manda* 
mus, that ought not to influence the prefent decifion \ for it is no 
more in effect than if the bailiffs had fworn him in without a man* 
damUs. This very point was decided in the cafe of R. v. Hearle (r), 
upon an application by Pender hintfclf for a mandamus to fwear 
him into the office to which he had been eleAed \ which was re» 
fufed by the Court in confcquenre of the judgment of oufter, 
which, as the Chief Juftice faid, did away the eledion: thought as 
Reynolds J. faid, there ought properly to have been a judgment of 
ouiter quoufque only, upon the finding of the jury on the former in* 
formation. 1 hen, if the mandamus iffued improperly in tliis cafe, 
it cannot vary the queftion, being fuperfedeable like all other writs 
iffued by the court. If, notwithftanding the abfolute judgment of 
oufter againft the defendant, there were any latent right to the 
office remaining in him, the .Court did wrong in refufiug the man- 
damus in Htarle*s.C2ic ; for the only effe£l of the writ is fo far to 

(a) Cited in R, ¥. Kc^^h, l IJ, JLmj/, 1447. (*) 3 Bn, P. C 1 73. 7. 

{f} 1 Stra, 6^5. 
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|Mit the party in pofleiSon of the oQce in fad, as to enable htm to igot« 
try his right to it \ but a mandamus confers no title in itfelf. Ba/^ 



^ftv.theMaforofBarn/lable(a)% R, v. J)e(fn and Chapter cf Dub* TbeRtwc 
* //« (^}i and /i« v. JFard {c). Then how can the award of a writ of ^i^ 
mandamus, on which no error lies, do away the cScGt of a judg« •r^s'^ 
ment unrevcrfed f The / cafe of TAe King r* Ptndnr was much '^ ^ ^ 
fironger than the prefent, becaufe there the citation was found to 
be good, and the jud^rment of oufter proceeded wholly upon the 
infufficiency of the fwearinf in \ but it does not appear here oa 

- what the difclaimer or the j^dgment was founded \ it might have 
been as well upon a furrender or amotion or forfeiture, $ts upon 
the tnfufficiency of the f wearing in. When queftioned by the king ^ 
as to his claim and ufer of the office, he admitted that he had no 
claim or right to ezercife it ; then he is eftopped from afterwaras 
inCfting that he had any title at that time, Great inconvenience 
would enfue from fuch a temporary feceffion, and fubfequent iCv 
fumption of an office. The vacancy may be filled up in the meaa 
time* Within what interv:il may the office be refumed ? Will the 
title refer »>ack to the election? If fo, a feceffion by difclaimer on 
an information in nature of quo warranto, and a fubfequent fwear* 
log in, will make a bad tirle indefeaiible. It is, therefore, more 
confonant to principle as well as to authority to fay, that the tide 
hein(^ entire, the judgment of oufter, though grounded on a defeft 
in part, vitiated and did away the whole; and therefore that the 
defendant can only prote£l his title by (hewing a new and legal 
ele^ion ^Tid fwearing in fubfequent to that iudgment. 

Yaies^ contra. It is not contended tliat the mandamus to fwear «. 

in the defendant could of itfelf confer any right to the office t but 
his title arifes on the prior nomination and election, which were TSlI 
regular and legal : but without a due fwearing in the defendant 
was not authorized to exercife the office, and therefore he dif* 
claimedy not the legality of the ele£lion \ for that was the franchife 
of the electors, and /not his own4 but the right to ufe the office, 
Bot having been properly fworn in. It was not competent to the 
defendant to difclaim the right which the electors had of appoint* 
ing him to the office of alderman % if that were fo, any man might 
contrive to evade the holding of a burthenfome office in a corpo* 
ration by getting a friendly information to be filed againft hioi, 
and thereupon difclaimin^. Admitting that the title is entire, if 
any part of it be different from that before fet ^p, and upon which 
the judgment of oufter was given, that judgment is not coocluGve. 

.A judgment is only concliifive on that whioh was in controverfy 
before {d). Now here the title fet up is different in part, and being 
eptire, is therefor^ different in toto, from that before judged : for 
It appears to be founded on a fwearing iq after the prior judg* 
faient. In i{l. v, Hfarlf{e)^ the chief juftke gs^ve no reafon for the 
conclufivenefs olF the judgment, but the mere form of it : and the 
pnly deeiGon of the Houfe of Lords (/} on that cafe was, that no 
ivrit of error lay upon the award of a peremptclry mandamuSt 



{a) T Sfd, 286. (h) 1 Stra, 543. (0 % Sirs. %^6, 

(J) StiU0it V. Tmtep, f Tep/f J^'/. ^7. (0 I ^C^C* ^SJ. 
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iSol. That ctfe therefore concludes nothing sis to the principal qneftion.' 
» The cafe of The King v. Pender^ referred to in the book cited {a) 



Xhe Ki v6 is reported in Strange {b) by the name of the mayor of Penryn's cafe. 
sgmnji An^ thcrc the Court fay, that the a£lin^ without being fworn was 
certainly an ufurpation, for which they were bound to pronounce 
^82 3 judgment againft him upon that record. But fo far from confider- 
ing that the judgment of oufter concluded him from infifting upon 
the prior good eledion, they faid that if it were not too late he 
might have a mandamus to fwear him in^ though they mud puniih 
him for his ufurpation hitherto. In the mayor) &c. of CoUheJltr 
Ti Seaber (r ), after judgment of ouder againft all the corporators^ 
yet it was holden that the prefcriptive rights of the old corporation 
might be revived by a new charter to the fame body. [Lord Ken* 
yM C. J. That cafe did not pafs without much doubt at the time. 
The juftice of the cafe helped to get over difficulties in it.-^Law^ 
reeuft J« It was much queftioned in ii. v. Pafmore (</), and R. v. BelU 
ringer (^}]. At any rate, the Court in the cafe of R^ v. Bidd/e (f)^ 
which was fubfequent to the mayor of Penrynh cafe, difapproved 
of that judgment ; for an ufurpation being confeflcd as to part of 
the time charged in the information, for which time the profecutor 
had entered judgment of oufter, the Court, upon motion, ordered it 
to be expunged, except as to the capiatur pro fine ; as they faid it 
wt>uld be hard that a good cleQion (hould be thus done away : 
and they diftinguiflied it from Pendet^s cafe, where he was guilty 
cf an ufurpation during all the time charged in the information. 
So here this wbs a mere temporary ufurpation. Though a man- 
damus to fwear in an officer would not of itfelf confer a title up- 
on him to the office, yet it is not altogether nugatory. At leaft 
it impels an acknowledgment by the judgment of the court of an 
antecedent title ih the party : and it having been granted in this 
cafe immediately fubfequent to the difclaimer and judgment of 
oufter upon an affidavit of the prior election, (hews that fuch 
[ 83 ] judgment was not confidered as abfolutely concluGve againft the 
validity of the eledion. If a mandamus operated nothing as to 
the title, it would be nugatory to make a return, or to traverfe fuch 
return ; for the title might as well be tried at any fubfequent time. 
But it is confidered of fo much confequence, that, in an a£tion for 
a falfe return, the Court will not fuflPer the propriety of ifluing the 
writ to be queftioned {g). The defendant's title ought to have been 
diTputed, if at all, upon the application for the mandamus. And 
inR. ▼• Turner (h) the Court rcfufcd, even at the prayer of the at- 
torney-general) to grant a mandamus to fwear one in as mayor, 
after a pereniptory mandamus before granted to fwear another into 
the fame office. 

Lord KENtoM C. J. The queftion is abundantly clear of all 
doubt. The King v. Heark has confirmed my firft tmpreffions on 
reading this cafe. It is \ht language of all the cafes that a manda- 
mus €0 (Wtat ill cStitxi no title* It is the confuramittion of thd 

{*) a Ld. JLfjr. 1447* {h) i Stra. 58ft. S. C. S Mod, ^34. 

\c) I Burr. 1S66.' {i) 3 Term Rep, 199. (e) 4 Term Rtp* 8lo« 

(/) 2 Stra* 952. (g) Creei v. Pofi, j Ld. Rap ii6. 

{h) r. Jtut^ 1 15. 6d f I3e iL ▼. Uurrhf 3 BurK H^%. 

party's 
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party's title, if he have one, but it gives him none. It is frequently i8oi. 
granted merely to enable a party to try his title. What is this 



cafe ? Upon an informarton exhibited againft the defendant for The Riii# 
ufurping the office of alderman of Eq/l Ritford^ he was fo con- H*^ 
fcious of not having any defence, that he difclaimed, not on any ^^^•**« 
particular ground, but generally ; thereby admitting his ufurpa* 
tion; upon which there was judgment of oufter againft him'^ 
whereby he was abfolutely forejudged and excluded from ever 
ufing the office in future. If this were not to conclude him from 
infifting upon the fame elc£lion again, I know not what would* 
Suppofe after this an application had been made to the court for 
9 mandamus to compel the corporation to proceed to a new elec- [ 84 ] 
tton to fill up the vacancy, what refiftance could have been made 
to it ? and yet if the prior election could \st reforted to again, it 
could be of no avail ; or there might be two perfons filling one of- 
fice at the fame time. If the defendant could infift on the former 
elcAion, he would alfo be entitled to a mandamus to fwear him in : 
and thus the proceedings of the court would" become utterly incon* 
fiftent. It was for that reafon the Court refufed the application for 
a mandamus in 7c/r/i;r*s cafe. I do not meddle with the queftion 
whether the judgment here on the former information might have 
been entered in a difficreht way. I do not fay what the tScSt 
would have been if the judgment had been prayed to be entered up ' 
only for the capiatur pro fine for the time during which the defend- . 
ant ufurped by a£ting in the office before he was duly fworn in. 
The Court, no doubt, on fi^ch an application, would have dona 
what juftice required. Perhaps it might have been thought that a 
judgment quoufque only would have anfwered the purpofe until the 
tide were confummated by a proper fwearing in. The cafe of 
The King v. BiddU turned on this very didindiion. But if this at- 
tempt would ferve, there is a good receipt, as was properly obferved, 
for making a bad title good, by a fwearing in at the end of fix 
years after a judgment of oulter. There ought to be an end of 
controverfy after a judgment upon the matter. Is it not the fame 
in real actions ; if the party fail in his a£lion he is bound for ever. 
Here is an abfolute judgment of oufter, and without any attempt to 
reverfe it for error, or by (lie wing fraud, it is endeavoured in this 
manner to render it of no avail. That cannot be permitted. 
Therefore both on authorities, reafon, and analogy, I think th<5 
demurrer is well founded. 

Grose J. declared himfelf of the fame opinion. C 8 c 1 

Lawrence J. As to the mandamus giving any title, it has long 
been confidered othervrife. And not long ago, in the cafe of The 
King V. the BurgeJJes of Truro ^ 35 Geo. 3. an application for a man- 
damus to fwear one in as mayor, was refiiled on an objedion to 
the legality of the ele&ion ; but the anfwer given was, that the de- 
fendants might return the fpecial matter, fo as to enable the party 
to try the validity of his ele£lion. But no idea was entertaine4 
that the mandamus conferred any title upon him. 
Lb Blanc J. of the fame opinion* 

Judgment of oufter. 
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i^'tift. Ex parte Maxwell* 

An annuity A Rule was granted, calling on the executors of John Broomhiad$ 

granted in XT dcccafcd, to flicw caufc why the bond warrant of attorney and 

giancee of indenture given to lecure an annuity ihould not be delivered up to 

which died be cancelled, and why the annuity thereby granted fliould not be 

Ae'Sltedft* ^ *^^^\ '^'* ^** founded upon an affidavit of IVUiiam Ma$e^ 

«f which ^^^9 fetting forth the memorial of the annuity of 20/. during the 

wasRgQ. life of Jlfoxti/r//, fecured on the faid inftruments out of ccrtato 

tiSf iIm ^^^ money, for which the conGderation was dated to be 140/. 

wicbout oh- P^id in hand by Broomhtad to Maxwfl/j in manner mentioned ill 

ieftbn, the indenture for fecuring the fame : which indenture, daied 21ft 

^j"^|^J* [ '• 1 Augujl 1 790, and the receipt of the money, was witnefled by 

Ibr a fop. i2. M. fenrant to Broomhead. The affidavit alfo fet forth the manner in 

fofed dc- which the confideration money was paid, viz. 50A in bank lK>te8t 

AtoatioBl'* tfpA \os. by a banker's draft, dated the fame ^i^ ol Augufi waA 

which ' paid that day; and that the remaining 20A lo/. was at the fame 

^kt have time retained by Bro^mhead for the cofts and charges of preparing 

^^;y the fecuritics. 

the graofeee Dampier (hewed caufe upon an affidavit made by J. Bromheaif 

A^tehie ^^ ^°° °^ ^^ deceafed J. Broomhead^ dating that his father died 

that an an- *^^ January 1 794, and that the annuity was regularly paid to him in 

syity paid hb lifetime, and Gnce his death to the deponent as his a&ing eze- 

^Iwo**fo?" ^^^^' ^^^^ '^^^^ 1800, without obje^ion on the part of the 
nore than gnintor. That at the time of the faie of the annuity and for three 
fix yean years afterwards the deponent was living apart from his father as 
teaedb^"** clerk to another perfon, and was not prefcnt at or privy to the 
aoaiosy » tranfadiion. That the other executors of his father never afiled^ 
theftatttte and were alfo unacquainted with what pafled at the time of the 
^'iSft af" Ptt^chafe of the annuity. He relied on thefe circumftances to 
Sch obj^ ihew that the Court would not interfere to fet afide the annuity 
tioo dehoit after the grantor had lain by fo long, and till after the death of 
22 "J^." the grantee, who alone could give any account of the tranfa£lioa 
Mt'ffaoDft to thofe concerned on his behalf; for the witnefs to the deedsf 
leafoMco though ftill living,, was merely a fervant, and knew nothing of the 
2J^^ tranfaaion. And he cited FooU v. Cabams (tf ), where the Court 
objedied to granting a finiilar application,, becaufe the grantor had 

Eaid the annuity till after the death of the perfpn by whom it had 
een negotiated on the part of the grantee, and who alone could 
C 87 1 have anfwered the obje£lions raifed on the part of the granton 

Garr9Vf and JViglty in fupport of the rule (being dcfircd to con* 
fine themfelves to anfwer this obje£lion) faid, that this was dif> 
tingui(hable from what was thrown out by the Court in the former 
cafe, inafmuch as the witnefs was ftill alive, who might have ex« 
plained what pafled at the time the inftruments were executed i 
and ultimately the annuity there was fet afide for a defeQ appear* 
ing on the face of the memorial. That if the payment of an an* 

sttity for a few years were holden to conclude the grantor firom 

« 

(«) 8 7mm Rff. jaS. 

Aewing 



tH THB FoRTT-flE€ON0 YfiAR 0> GEORGE IIL Mj 

{hewing a defc£): of conGderation, it would tend greatly to impede igoi, 
the beneficial operation of the annuity a£t (a), as diftrefled perfons 



were not often in a condition to right themfel?es foon after they ^rx parte 
had made improvident bargains, in which undue advantage had MAxwiLk 
been taken of them. 

Lord Kenyon C. J. I feel no difficulty in difpofing of this 
cafe. During the life of the grantee no objection was taken to 
the annuity, and the intereft was regularly paid ; and this has 
been continued to be done for near feven years flnce his deatb9 
down to the middle of the year 1800. And now for the fird time 
it is attempted to rip up the whole tranfa£lion for a fuppofed de* 
falcation in the payment of the conGderation money. I know not 
where fach a mifchief is to (top if this could be permitted. This 
may be the only prov'iGon made for the younger branches of a 
family. The legiflature, for the fafeguard of the fubject in their 
perfonal dealings with each other, have thought it wife to pafs z 
ftatute of limitation {b) to perfonal a£tions. I know not why that [ 88 3 
fhould be difregarded in this more than in other inftances. ' It is a 
circumftance deferving of weight, that more than the period fixed 
by that 'ftatute, which affefts perfonal property, has run out, with- 
out any attempt to impeach this tranfa£tion ; and I think we Ihould 
be doing great mifchief if we were to give way to this applica- 
tion. 

Per Curiam, Rule difcharged. 

(tf) 17 Gn, 3. €. »6. {b) II Jae, x. c» 16./. %, 

Penton againjl Rob art. nZ^U 

^T^RESPASS for breaking and entering a certain yard and divers To trefpaft 






buildings, &c. of the plaintiff at BattUbridge in the county of &' breaking 
MiddlefeXf and there without the leave and licence of the plaintiff ?ng,&^aod 
breaking down and pulling to pieces the faid buildings, &c. and puiimg 
the materials of a certain fence belonging to the faid yard, and for ^^ »"*. 
taking away certain timbers, bricks, lead, 3cc. and difpofing thereof ^^^/^^ '^^^ 
to the defendant's ufe. As to the'breaking and entering the yard, boiidingt, 
the defendant fuffcred judgment by default, and as to the reft of J^ J*^ 
the trefpafles, pleaded the general iflue. At the trial before Lord ,, ^^ 
Kenyon C. J. at Wtjim'wjitrit appeared that cert«rin Hand, including brealclng 
the fpot in quellion, had been let for a term by the plaintiff to one »n^enj««nf 
Grajj whofe executors had let oiF part to one Cottereli, under whom judgmeat by 
the defendant was in poflcffion as an under tenant ; having had default, tnd 
permiffion from Cotierell to ere£t a building thereon for the pur- 'l^tTL"*' 
pofe of making varniHi. This building had a brick foundation let to the reft. 
into the grouud, with a chimney belonging to it, upon which a Held that 
fuperftruAure of wood, brought from another place where the dc- Jj!j[|,**fj}** 
fendant had carried on his bufinefs, was rai(ed, in which the defend^ tained by 
1*9] ant carried on his trade. The original term expired at Michael^ dewing that 
mas i8«o, in confequence of a proper notice to quit given by the l^^en^'iiway* 

which wat of wood, was tte&tA by him ai tenant of the premifits on a fbandarioo of brick for the lurpofa 
of carryipg on his irjde, and that he (Uli contlautd \u poiToilioa of (he premifet at the time wben» &c« 
tl^uah the ccca v»ai thca espired* 

plaintiff 
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iSoi. pisundff to the ezecuton of Graj t (and it was admitted that ^ 
plaintiff bad recoTcred jadgment in cjedlment againft this de-* 



P^MTON lendant for thefe verj premifes \ though that fa£l was not proved 
H^ at the trial). But the defendant remained in pofleffion for fomd 

Rob AIT. ^^^ afterwards, and was in fad in the pofleffion of the premifes 
at the time when he polled down the wooden fuperftruAare, and 
carried away the materials, which was the fubjefi of the prefent 
aftion. A verdi£k was taken for the plaintiff, fubjed to the 
qucftion, whether the defendant were warranted in pulling down 
the bttildingy and taking away the materials, after the expiration of 
the term. And a rule nifi having been obtained on a former day 
for entering a verdi£l for the defendant as to all but the trefpau 
Gonfeffed of breaking and entering the yard ; 

Mingaj and Reader (hewed caufe againll the rule. Admitting 
that by the latitude which modern determinations had given to 
tenants to remove certain fixtures annexed to the freehold, for the 
purpofe of carrying on trade, the defendant might, during the con- 
rinuance of the term, have removed the building in queftion, (till 
he had no right to do fo after the term was expired : for in that 
cafe he is a trefpafler by the very z& of coming or continuing upon 
the property, which Is indeed admitted by the defendant on the 
record i and the law cannot involve fuch a contradiction as to give 
a man a right, and yet make him a trefpaffcr in the only zGt bjr 
which he can exercife it. (Lord Kenyan a(ked, whether if he had 
left any perfonal chattel on the premifes, as a hoglhead of wine^ 

t SK> 3 ^^ would not have been entitled to it after the term ?) There is 

a diffisrence between mere perfonal chattels, the property of which 

remains in the owner till divefted by fome lawful ad of his, and 

things which are annexed to the freehold, which, generally fpeak- 

ing, veft in the landlord, by z6t of law. If a tenant were to leave 

marble chimney pieces, which he had ereded during the term, be 

could not come at any time afterwards and take them away.— 

Lord Hardwicki% cq>inion is exprefs to that point in Ex parfef 

^wncp (a). So in Fihaherbert v. Shaw {b)^ though it was admitted 

that the defendant might have removed the ere^ions of this kind 

be had made during his tenancy, yet it was ruled that he had jiir 

right fo to do after the expiration of the term. 

Garrow^ contra, was (topped by the court. 

Lord Kenton C. J. The old cafes upon this fubjeA leant to 

cfonfider as realty whatever was annexed to the freehold by the 

occupier : but in modern times the leaning has always been the 

Other way in favour .of the tenant, in fupport of the interefts of 

trade which is become the pillar of the (late. What tenant wiH 

lay out his money in coftly improvements of the land, if he muft 

leave every thing behind him which can be faid to be annexed to 

it. Shall it be faid that the great gardeners aiid nurferymen in 

the neighbourhood of this metropolis, who expend thoafands of 

pounds in the eteAion of green-houfes and hot-houfes, &c. are 

obliged to leave' all thefe things upon* the premifes, when it isnou 

lOf iou8 that they are even permitted to remove trees^ or fuch as are 

(4 I ^k. 477. (i) I J/. B!t(. %%*. 

. likely 
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likel7 to become fuch, by the thoufand. in the neceflary courfe of i8ot. 
their trade. If it were othcrwife, the very objedi of their holding 



would * be defeated. This is a defcription of property divided from Piutom 
the realty. And fomc of the cafes have even gone further in favour jf^^ 
of the executor of tenant for life againft the remainder^man, '^^"♦r^i^l 
tween whom the rule has been holden ftriftcr 5 for it has been ^^ ^r 
determined that the executor of tenant for life was entitled to take 
mway the fire engine of a colliery. The cafe of Fitzherbert v. Shav^ 
turned upon the conflruftion of an agreement that fuch things 
fliould be left on the premifeSf and decided nothing againft the 
general principle. Here the defendant did no more than he had a 
right to do ; he was in fa£t ftill in pofleffion of the premifes at the 
time the things were taken away, and therefore there is no pretence 
to fay that he had abandoned his right to them. 

Lawrence J. It is admitted now that the defendant had a 
right to take thefe things away during the term : and all that he 
admits uj>on this record againft himfelfi by fufFerlng judgment to 
go by default as to the breaking and entering, is that he was a 
trefpafler in coming upon the land, but not a trefpafler de bonis 
afportatis; as to fo much, therefore, he is entitled to judgment. 
Per Curiam^ Let a verdi£l be entered for the plaintiff as to 

the trefpafs in breaking and entering, da- 
mages IX. i and for the defendant as to the 
reft of the trefpafs. 



an* 



Haycraft agaiii/l Creasy. 5S^3. 

iNanaAion on the cafe for making a falfe reprefentation of To an in. 
* another's credit, the declaration ftatcd that the plaintiff, at the ^"*7 *^" 
time of making the {cvtrHfalfey fraudulent ^ and' deceitful reprefent- ^^t"of »» 
ations after-mentioded, was an ironmonger carrying on his trade, other, wh« 
and that the defendant before the faid time, &c. had recommended ^^ '«««n* 
one E. F. Robertfon^ to deal with' the plaintiff in the way of bis jea] with 
' trade : and thereupon juft before the making of the falfe rcpre- the pia'nciff; 
fentatioos, &c. J. H. the younger, the fon of the plaintiff, had on doflT^"^" 
his behalf applied to the defendant to inquire of him as to the defendant 
fafety of giving credit to the faid* Robertfon : yet the defendant, «*>« il*. 
well knowing the premifes, but contriving and intending to injure SasT'J^*'** 
the plaintiff, and to induce him to give credit to Robert/on^ falfely credited, 
reprefented to the faid J. H. the younger, *< that the plaintiff *"<» that h* 
•< would be perfeftly fafe in giving credit ro the faid Robertfon^ as ^^^^l^^ 
<< he (the defendant) inew^ that (he {Robertfon) was then in pof- kfunuLagt^ 
•* feifion of confiderable property by the death of her mother, and *"<* "<>^ 
•• was in expe£tation of a much greater by the death of her grand- [ij^wju not 
^^ father, who had been bed-ridden a conGderable time." It alfo fudTain aa 
averred, that the defendant falfely reprefented to one Jofeph Hay» *^***"5'}. 

danagea 00 account of a lofs fuftained by the dsfault of the party, who turned out to be a pe^fon of no 
credit} if ir appear that fach reprrfenuiion were made by the defendant booa fide, and with a belief of tht 
trath of It; lor the foundation of the action itfraod ai^d deceit in the defendant and damage to the 
plaintiff Vf means thereof. And Liking the alTertion oi km'UfUJgt fecunJum fubjedam nafieriam, rie. chc 
credit of another, it n>eant no odier than a itroo^ beiici lonudcii on what appeared to the defendant to 
be teafonable and certain giou::Uj. 

yOJL* II. E crafi^ 
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1801. crnft^ who had applied to him on behalf of'the plaintifT, in order. 

_^ to inquire whether the plaintiflF might truft faid Robtrtjhn ; *« That 

Hat- ** Ihc {Robertfon) was a lady of great fortune, and much greater 

•CBAFT << expectations, and that he (the defendant) hriev) that the plaintiflP 

"C^'tr " oiight credit her {Robert/on) to any amount with perfeA fafety." 

It alfo laid other expreflions to the fame effe£i, and particularly 

C 93 1 concerning Robertfotfs relationfliip to certain perfons of note; And 

then averred, that by means of the faid fcYeral falfe reprefentations 

of the defendant, the plaintiff confiding therein, gave credit to Ro* 

tertfon for clivers goods, &c. fold and delivered to her, to the 

amount of 485/. \ and then concluded, that in faQ, at the time of 

the faid feveral falfe reprefentations, it was not fafe to give credit to 

ttobertfcn^ and that (he was not in polfeflion of conGderable pro* 

perty, &c. nor in expectation of greater, &c* and fo negativing all 

the other reprefentations of the defendant; (but not alleging that 

the defendant knew them to be falfe at the time), on the contrary, 

that Robcrtfon was then wholly unworthy of credit, and unfit to be 

trufted s &c. and that the faid fum of 485/. was dill due to the 

plaintiff, who, by means of the feveral premifcs, was likely to lofc 

the fame. There were other counts laying the reprefentations in 

different ways. '^ 

At the trial before Lord Kenjon^ C. J. at the fittings at Guild* 
hallf the tran£a£lion which led to the reprefentations in queftion 
appeared in fubflance to be this. A Mifs Robertfoti^ (the perfofi 
named in the declaration,) who had formerly been a teacher at ^ 
fchool, In which capacity the defendant had firft become acquainted 
with her, having had children at that fchool, on a fudden, fdma 
little time before the tranfaftlon happened, gave herfelf out to the 
world as a perfon of conCderable fortune, which had devolved up- 
6n her by her mother's death, and with flill greater expectations 
from her grandfather and other relatives. Upon the flrength of 
thefe aflurances die contrived to obtain credit to a confiderable 
amount from a number of perfons, and fettled herfelf in a large 
houfe at Blackheaihf fitted up in an expenCve manner, kept a car% 
' C 94 ] ^^^S^> exhibited a great fhew of plate, and other marks of affluence, 
talked of her relationfhip to perfons of note \ by means of all 
which fhe tmpofed on great numbers of perfons, who believed her 
to be the charaClcr (he had affumed, ^nd vifited her as £uch.^ 
Amongft other things (he pretended to be the owner of a confider- 
able eftate in Scotland^ from the rents of which (lie had been kept 
out for about 40 years, but had then lately got into poflVfEon ; 
and in fupport of thefe pretenfions (he exhibited fuppofed plana of 
the eftatCi with admeafurements of the woods, &c. and a&ually 
appointed a refpedable man of bufincfs as her agent or fteward, to 
receive the rents, &c. from whom (he took bond to a large amount^ 
as fecurity for the faithful difcharge of his functions. All thefe 
and other like appearances were proved to have been continually 
exhibited to the eyes of the defendant; who was a currier at Greene- 
wici, near which Mifs Robert/on lived. And though fome attempt 
was made by evidence to implicate him in the fraud that was going 
on, yet upon the refult nothing of that fort was eftablifhed agalcuE 
; but it appeared that he himfelf bad b^en duped by theie ap* 

2 pearaiicc«» 



IN THE FORTT-SECQMD YeAR OF GEORGE III. 94 

pearancest ^nd had a£kually lent her his acceptances to the amount igot. 
of above 2000/. upon the (Irength of them ; for which he had not , 

taken any fecurity at the time the reprefcntations were made ; Hat- 
though fomc months after and before the final expofare of the im- ctArr 
po(ition» and the abfcondin^ of Mifs Robertforiy he had obtained of ^^"^^ 
her a bond and warrant of attorney to fecure his advances. The 
particular circumdiinces which led to the prefent a£iion were 
thcfc'i about May or yune^^ while Mifs Robertfm was fitting up her 
houfe at Blackheatb, application was made on her behalf by the de- 
fendant to the plaintiff's fon (who conducted the ironmongery 
bttfinefs in his father's abf^nce), the defendant ftatinj;^ that he had C95 3 
recommended Mifs Robert/on to come to the plaintif for fuch at- 
ftclcs as (he might want in the way of his bufincfs. The plaintiff's 
fon inquired as to her refponfibility, (he being an entire (Iranger to 
him and his father; to which the defendant anfwered, <* your 
" father may credit her with perfeft f^fety ; for I knnv of my 
<* own knowledge that (he has been left a confiderable fortune latelf 
** by her mother, and that (he is in daily expectation of a much 
** greater at the death of her grandfather, who has been bed-ridden 
** a con(iderabIe time.'' The defendant afterwards came with 
Mifs Roberifon and her companion, (alfo known to the defendant 
for many years before as the keeper of the fame fchool,) and they 
looked out and ordered articles to a large amount. The plaintiff's 
fon fwore at the trial that he dealt with them entirely on the de« 
fendant's information* Finding the order, however, to be fo large» 
the fon again a(ked the defendant, if he were certain as to the re- 
prefcntation he had made \ who again anfwered with the fame 
certainty, and never expreffed any doubt. The fon thereupon 
wrote to the plaintiff*, and in confequeitce of the anfwer he re- 
ceived, applied to his uncle to fee the defendant on the bufinefs. 
Upon this biter's application to the defendant for the fame pur* 
pofe, the defendant repeated his affertion that Mifs Robertfm was a 
perfon of great fortune and greater expe£lations, and was related 
to certain peirfons of rank whom he named; and added, <* I can 
•* pofitively affure you of my own knowledge y that you may credit 
'* Mifs Robert/on to any amount with perfect fafety." Various 
other affertions to the like effe£b were proved ; but particularly on 
one occa(ion, after reprefentations of this fort had been made to 
the plaintiff's brother, the latter faid to the defendant, << I hope 
•• you do not inform me this upon bare hear/ay ; but do you know f o<J 1 
" the faa yourfelf ?" The defendant anfwered, " Friend Hay* 
•* craft I know that your brother may truft Mifs iZ^^^r^^ with 
•* perfe£l fafety, to any amount." The jury found a verdidl for 
the plaintiff for 485/. 

. A rule was obtained, calling on the plaintiff to (hew caufe why 
the verdi£^ (hould not be fet afide, and a new trial had, on the 
ground that there was no fraud or deceit in the defendant making 

$e reprefentation in queftion, though he had incautioudy averred 
at to be within his own knowledge^ which in ftrictnefs he could 
not b^ faid to hmw^ but only had reafonablb and (probable caufe to 
believe, and did in hSi l^Ueve to be true at the time : and that 

Sa without 
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i8oi. without fraud, the aAion was not maintainable though the tepre« 
■ fentation turned out to be falfr. 



Hat. Erjkine^ Garrow^ Gibbs^ and LaweSf (hewed caufe ajraioft the 

c^AFT role. This a£tion is bottomed upon the fame principles which 
cSait. go^«"*cd the cafes of Pa/ley v. Freeman («), and Eyre v. Duni^ 
jQ^d{b)\ here is the damnum and injuria concurring; the deceit m 
the defendant, and the injury and lofs to the plaintiff. Thc/dens 
is confidered as equivalent to the /raudu/enter (c). It was well faid 
in thofe cafes, that if one be applied to for information as to the 
credit of another, it is optional in him whether or not he will an- 
fwer the inquiry ; but that if he do, he is bound to anfwer trulj. 
This is a cafe where the defendant not loofely or inadvertently, but 
after graVe warning, deliberately aflerted a hCt of his own know- 
ledge, which is averred and proves- to have been falfe. It mat- 
ters not to the plaintiff whether the defendant knew it to be falft 

C 97 3 at the time ; the injurious confequence is the fame to him ; nor is 
it Icfs culpable in the defendant, whether he knew it to be falfe, or^^ 
which is the fame thing, did not know it to be true. If he afferted 
that of his knowledge which he did not know to be true, and that 
at leaft is proved by the event, the impofition upon the plaintiff is 
the fame, and the law holds him refponfible for the confequences. 
It is difficult, and fometimes impoflible to trace the motives which 
induce fuch declarations; though there is no doubt that for the mod 
part they proceed from fome finifte r motive or expedation of ad- 
vantage to the party. And here it appeared that Mifs Robert/on 
was confiderably indebted to the defendant hirofelf at the time, as 
well as fome other cafual circumftances, which might induce a 
jury to account in this manner fur the eameft anxiety which he 
fliewed to eftablifli the opinion of her credit in the world. But at 
any rate it was fully eftablilked in the cafes referred to, that it was 
not neceffary to the maintenance of the aAion, that the defendant 
. fliould have any intcreft at the time in making the falfe reprefent- 
ation : it is enough if it be falfe, and be made deliberately, and 
that the confequences are injurious to the plaintiff, who gave credit 
to it« Suppofe a man impofed upon by a fervaut, out of pitT to 
his apparent diftrefs, were to give a charafler of him to another, 
and affert fa£ls in his favour as of his own knowledge, which he 
nootherwife knew than by the declaration of the fervant himfelf; 
in. confequence of which the other took him into his fervice, and 
was immediately robbed by him ; and it turned out that the whole 
rq>refentation was falfe ; but that the maker was aduated folely by 
miltaken motives of compaflion to ftate that which he did not 
know to be true ; upon what principle of jnftice coutd he excufe 

[ 98 ] himfelf on account of fuch motives^ for hasarding an aflertion fb 
injurious to another in its confequences. If one affert abfohite 
knowledge of a fadl» which he does not know, but has only reafon 
to believe, he cannot but know that his affertion is falfe, whether 
the UGt aficfted turn out to be true or not. The cafe ia much 

• 
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ftfotiger apiinft fach an one when, as in this cafe, his attention ts i8oi. 
drawn at the time to the diftindion between knowledge and mere 



hearfay : for howercr propitious appearances may be, a man may Hat- ~ 
refufe to credit them without the a^iual knowledge of the party to "^,^1 
whom he applies for information. It can be no defence, there- Ci KAtv. 
fore, that the defendant was htmfelf duped, or that he believed ihzt 
the vendee was a perfon of the credit he reprefented her to be, or 
even that he had reafonable grounds for fuch belief i for his repre- 
fentation went further than this, and unlefs it bad, it is probable 
the credit would not have been given. There is no foundation 
for the objedion that this is an attempt to evade the ftatute of 
firauds ; for that was only meant to indemnify perfons from coU 
lateral undertakings for the debts of others, where no fraud had 
been pra£lifed to induce the credit : and at any rate, that objefkion 
would equally have applied to the cafes of Pa/Uy v. Freeman^ a^d 
Ejre T. Dunsford^ where it was made and over- ruled. 

The Attorney-Gefural, Dallas^ Marryat, and Comyn, contrL It 
was not attempted to go to the jury on the queftion of fraud ; but 
it was infided that the defendant had too creduloufly beUeved the 
appearance of credit afltimed by Mifs Robertfin^ and that he had 
exceeded his duty in ftating his kmivledge of that which he only 
Mievedf without knowing it to be true : and on this ground the 
cafe was left to the jury to find for the plaintiff. The quedion 
then is, Whether the averment of knowledge concerning a matter [ 99 J 
like credit, of which perfefl mathematical knowledge cannot be 
predicated, and which at mod can never amount to more than a 
high ftate of belief, makes the party liable for the confequences to 
another trufting to fuch a reprefentation ? All the cafes upon this 
fubjed were fully inveftigated in Pajlef v. Freeman : and Grofe J. 
there faid {a), that be had met with no cafe of an a&ion upon a 
falfe affirmation, except againft a party to a contra£l ; and it may 
fairly be afiiimed, that previous to that determination there was no 
fach cafe to be found ; for Bu/ler J., who entered largely into the 
anthoritif s in fupport of the contrary opinion, did not produce any 
dired authority in fupport of it. All the cafes mentioned by him 
were cafes of fraudulent aflcrtions by one of tlie contmAiug par« 
ties. What is faid in Ri/ney v. Se/by{b)f as to the tenant's falfoly 
affirming to a purchafer that the rent was higher than it really was, 
amounts to no more than this, that the rent being a ipattcr lying 
within the knowledge of tlie landlord and tenant, if tiey (i. e. the 
landlord and tenant) were parties to the contra£l of fale, the action 
would lie againft them. But it is not faid that the a£tion would 
lie againft the tenant alone, falfely affirming as to the value of the 
landiord*s cdate, if he were no party to the cont]-a£l between the 
landlord and a purchafer. But. without impeaching dire£lly tlm 
judgment delivered in Pq/ley v. Freeman^ concerning which, how- 
ever, much doubt has been entertained, it is fufficient to obferve, 
that all the cafes hitherto have proceeded on the ground of an in- 
tended deception by making the falfe reprefentationj and many of 
tbem with a view to the pet fon's own benefit who fo made it. In 
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l8oi. ^'ifl^^* Freeman^ though thrre was no benefit to the defendant, 
^ yet the judgment went exprcfsly on the ground of fraud. BuUer 

Nat. J- ^^^^ throughout, that the foundation of the afiion \s fraud and 
CBAFT deceit: and relied mainly on the fa£i> that the defendant knew the 
n^ rcprefcntation to be falfe. And he cited Mr. Juftice 7nv^deii^ 
opinion in Leakins tr. CViJfel{a\ with approbation, that fraud mull 
be proved to maintain the a£tion. The new trial in Eyre Vi Duns* 
ford{b) was refufed on the ground that there was fufficient evi- 
dence for the jury to find fraud, inafmuch as the defcnd^ftit could 
not but know that the reprefentation made by him was falfe. But 
there is no Cafe which holds a defendant liablefor incorreAiy,. per- 
haps, a(!erting a pofittve knowledg«f of that which he believed to be 
fo, and had a moral probai»iluy for fo believing : and here he 
vouched the iienuinenefs of his belief, by having credited Mifs 
Robert/on himftlf to a con(iderable amount at the time ; for which 
he took no fecurity till fcveral months afterwards. Then confider 
what the word kmwledgfy as applied to the fub]t?£l matter, meant : 
it could only mean, that the defendant had fuch (Irong grounds for 
believing the r.£t, as that he himfelf would for every purpofe aft 
upon it as true. If a man could not predicate knowledge of an- 
other's wealth, upon fuch circumflances of reafonable prf^fumption 
as offered themfelves to the dcfend.mt's mind, he could upon none : 
no degree of general credit or vlfible property would warrant it : 
the credit might be deiufive \ the party might owe much more ; 
and the vifible property might be mortgaged beyond the value. 
The principle of this a£lion gees to an indefinite extent* if a per« 
fon were bound, at the peril of anfwering in damages, to anfwer 
[ loi 3 truly every queftion put to him, and that no belief even would 
cxcufe the falfehood. Suppofe, from error in a man's watch be 
tells another, who is fubpocnaed as a witnefs in a caufe, that he 
knows it is 8 when it is 9 o'clock, in confequence of which, the 
witnefs, negle^ling to appear in time, is called upon his fubpoena^ 
and has the cofts of the caufe to pay upon an attachment ; would 
he have this rtmedy to recover damages ? Where is the line to be 
drawn? Btfides, this cafe trenches (Irongly upon the ftatute.of 
* frauds. \i a particular phr^ife will have the operation and effrfi of 
'making a man liable for the debt or mifcarriage of another, k mi- 
litates as (trongly againft the meaning and fpirit of that a£b, as if 
he had ufed words of direft guarantee or collateral undertaking. 
The ftatute was intended to guard againft perjuries. If a mere 
(hlft of exprcflion will take Uie cafe out of the ftatute, then p^r- 
fons will be made liable for the debts of others by proving that the 
defendant ufed the words <^ I know him to be worthy of credit,** 
inftead of, ^< I will warrant or engage for his credit,*' or, *< I will 
pay if he do not." And thus all the mifchief will be let in which 
the ftatute was meant to prevent ; namely, the making men liable 
to collateral refponfibility for others by mere words without writ« 
ing. The form of words cannot be material ; the fubftdnce and 
thing is prohibited. At any rate, however, there was no fraud or 
deceit hercj and therefore the defendant is entitled to a nev 
triaL 

(4} I Sid. 146. (A) I Aijf, 3iS« 
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Lord Kenyon C. J. If there be any doubt in this cafe, I (hould 1801. 
wifli to have it put in fuch a (ha[ve as. to be carried to the dernier ■ 

refort. But not knowing how that can be done, I fliall deliver the Hat- 
opiQion which at prefcnt I entertain upon the cafe. Here is a ^**'7 
^tradefman who has fufFered a lofs to a large amount in confequence cxiast. 
of his havinf! been induced to j^ive credit to a third perfon : and bj * [102} 
this aflion h6 calls on the defendant through whofe mifreprefenta- % 
Cion the lofs was incurred to make it ^ood. The plaiiitifF^s fon 
knowing nothing at the time of Mifs Robert/on^ who had been re* 
commended to the pUintiff by the defendant to buy goods of him 
in the way of bis trade, makes the mod particular inquiries con* 
cerning her credit, to all which the defendant anfwers on fcYcral 
OCcaGops in the mod poficiv^e terms, that (he was a truft* worthy 
pt:rfQn to his own knowledge. The plaintifTs brother, not fatis- 
fied with this, puts the quc(lion exprefsly to the defendant, whether 
he ftated this upon hear fay or of his own knowledge, dnwing his 
attention therefore to the fuhje£k in the moft particular manner ; 
to which the defendant again replies, •• I can pofttiveiy affure you of 
** my own hno*wUdge that you may credit Mifs Robertfon to any 
" amount 'with perfcH fafety'* The queftion then is, Whether that 
reprefentation were true or falfe ? No doubt it was a grofs falfity. 
She was not a perfon to be credited with fafety, nor had he anf 
l^owledge that (he was fo : and it is a juggle to fay that the words 
in common parlance do not import knowledge in the Q.n€t fenfe of 
U* They vfcxc fo underilood between the parties at the time, and 
the plaintiff has fuffered a lofs in confequence of it. Soon after I 
came into this court the cafe of Pajley v. Freeman occurred. I had 
the adidance of three very able Judges to help me to form my 
judgment^ two of whom nad long fat on the bench, and were pe* 
cullarly converfant with the forms of aflions, and they were de- 
cidedly of opiniou that the a£tion lay \ though we had the misfor- 
tune to diiFer from the other Judge, with whom I have now the 
honour to fit on the bench. 1 indeed was not then fo well verfed 
in the critical form of a£lions ; but I had endeavoured to (lore my [ 103 ^ 
fnind with eftabli(hed principles^ and I had learned that laws 
uere never fo well dire£ted as when they were made to enforce re- 
ligious, moral^ and focial duties between man and man ; and I 
knew that it was repugnant to all fuch duties for one man- to make 
falfe reprefentations to another to induce him to take meafures 
which were injurious to him. That cafe has been a£led upon 
ever fincc, and has recently been recognized by another decifion of 
this court, in which the two Judges who have (ince taken their 
feats on the bench concurred. I am not able to diftingui(h this 
cafe from thofc upon principle. The queftion has nothing to d« 
with the (latute of frauds. That was meant to guard againft cer- 
tain legal prcfumptions of fraud arifing out of contrails, but not to 
indemnify perfons again ft tortious ads and mtfreprefentations 
whereby others are deceived and injured. For a feries of years 
fince Pajley v. Freeman^ cafes of this fort have occurred which have 
pafled without difpute. And I have been led to depend on that 
deci(ion acquiefced in fo long, and as I conceived no longer difputed 
by the learned Judge who differed at firft from the reft of the 
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i8ox. Court. It is faid, that I imputed no fraud to this defendant at the 
trial. It is true that I ufed no hard words, becaufe the cafe did 



Hat- not call for them. It was enough to (late that the cafe refted on* 
"«>J this, that the defendant affirmed that to be true within his own' 
Cu^rr. knowledge which he did not know to be true. This is fraudu« 
lent I not perhaps in that fenfe which affixes the (lain of moral tur- 
pitude on the mind of the party, but falling within the notion of 
legal fraud, fuch as is prefumed in all the cafes within the ftatute 
of frauds. The fraud confifts not in the defendant's f'lying that he 
believed the matter to be true, or that he had reafon fo to btlleve 
[ 104 ] it, but in aflerting pofitively his knowledge of that which he did 
not know. There are it is true fome duties of imperfcdl obligation 
as they are called, the breach or negledl of which will not fubje^ 
a party to an a£lion. If I know that one in whoie welfare I am 
interefted is about to marry a perfon of infamous chara£ler, or to 
enter into corhmercial dealings with an infolvent, it is my duty to 
%am him ; but no a£lion lies if I omit it : but if any one become 
an a£lor in deceiving another ; if he lead him by any mifrepre- 
fentations to do zSts which are injurious to him ; I learn from ail 
religious, moral, and focial duties that fuch an a£lion will lie againft 
him to anfwer in damages for his ads. And when I am called 
to point out legal authorities for this opinion, I fay that this cafe 
fiands on the fame grounds of law and juflice as the others which 
have been decided in this court on the fame fubje£l. His lordlhip 
afterwards added, that as to the want of criminal intention in the 
party making the falfe reprefentation, he had learned from Lord 
Bacon\ maxims that there was a diftin£lion in thatrcfpeA between 
aufwering civiliter et criminaliter for a^ injurious to others : in 
the latter cafe the maxim applied, a£lus non facit reum nifi meni 
(it rea : bat it was otherwife in civil a£lions, where the intent was 
immaterial if the a£^ done were injurious to another. 

Grose J. I do not underftand the queftion to be, whether this 
kind of action be maintainable : on that fubjed, although I (till 
profefs myfelf unable to comprehend the ground on which the cafe 
of Pa/ley v. Frettnan was decided, yet I hold myfelf bound by the 
Authority of it, fo long as it remains unimpeacbed by any contraij 
deciiion. But I take the queftion here to be. Whether the en- 
r ID? 1 ^^^^ prove that which is necefTary to fuftain the a£lion ? which, 
fo far as I underftood the arguments and opinion of the Court in 
Pqflej ▼• Freeman^ was faid to be founded in fraud. It was there 
exprefsly declared in fo many words, that fraud or deceit was the 
foundation of the a£lion. The only queftion then is, Whedier 
there were fuch evidence of fraud in this cafe as will fuftain tht 
aftion ? Now I know not where to find any fraud in the tranfac* 
• tion between thefe parties. I conGder what was faid by the de* 
fendant upon the feveral occafions, as no more than aficrting his 
opinion of the credit of iAih Robert/on : an opinion which he 
feems to have fairly entertained. It is true, that he aflerted his 
own knowledge upon the fubjeft : but confider what the fubjefik 
matter was of which that knowledge was predicated ; it was con- 
cerning the credit of another, which is a matter of opinion. When 
he ufed thofc words, therefore, it is plain that, he only tneant to 
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OMrej his ftrong belief of her credit, founded upon the means he iSot.' 
had had of forming fuch an opinion and belief. There is no reafon 



for us to fuppofe that at the time of making thofe declarations be Hat* 
meant to tell a lit and miflead the plaintiff. He himfelf had ^'VJ 
traded her before to a confiderable amount. He had no reafon to CtjLAtv. 
know otherwife than what be exprefled : and had on the contrary 
leafonable grounds for aiTerting knowledge in the fenfe 1 under* 
fland him to have ufed it. He had for fome time before feen 
many other perfons treat Mifs Robert/on as a perfon of fortune. He 
himfelf faw her living in affluence. He had feen plans of her fup« 
pofed eftate in Seatlfmd: and had o)>ferved other circumftanceSf 
altogether well calculated to delude him. I cannot fay that I 
fliottld not alfo have been duped by the fame appearances. Thea 
it is aUb a circumftance in the cafe, that he does not appear to have [ ip6 j 
had any intereft in mifreprefenting the matter to the plaintiff 
otherwne than as it really appeared to him. And talang the whole 
together, I think the evidence goes no further than his aflerting^ 
Aat to his firm belief and convi£iion (he was deferring of credit i 
and that the defendant was himfelf a dupe to appearances. Bat 
until fome cafe fhall be decided which goes further than that of 
Paftey ▼. Frteman^ there muft be evidence of fraud to fupport fuch 
an aAion : and evidence of being a dupe is not fufficient. There<- 
fOriCy without meddling with the law as laid down in that cafe, but 
taking it at prefcnt to be right until it is overturned, I cannot con« 
cur in diis vcrdidi there being no Evidence of fraud as required by 
that determination. 

Lawrence J. Confidering the great extent of this queftion, I 
wiih that it may be put upon the record, in order that it may be 
fttbmitted to the judgment of a higher court. I have always un- 
derftood the do£lrine laid down in Pafiej v. Freeman to be, that 
without fraud there was no caufe of a£iion. I colled that from 
the opinion delivered by each of the Judges who concurred in that 
judgment. If this cafe had gone to the jury on the ground o£ 
fraud, I tannot fay there would have been no evidence to fupport 
the v^rdid : but the cafe went to them on the ground, that though 
the defendant were himfelf a dupe, yet if the reprefentation made 
by him were falfe, he was anfwerable. Then the queftion is^ 
Whether if 'a perfon aflert that he knows fuch an one to be a per- 
ibn of fortune, and the fa£l be otherwife, although the party 
making the affertion believed it to be true, an a£lion will lie to re- 
cover damages for an injury fuftained in confequence of fuch mif- 
reprefentation ? It does not appear that any of the Judges went r 1^7 n 
this length in Paftij ▼• Freeman. Strefs has been laid on the de- 
fendant's aflertton of his own knowledge of the matter : but peiw 
fons in general are in the hri>it of fpeaking in this manner without 
vnderftanding knowledge in the (Irifl fenfe of the word in which a 
lawyer would ofe it. This obfervation will not only apply to ordi- 
nary men in common converfation, but alfo to perfons of the heft 
information. If any man (hcfuld fay that he knows there is no city 
larger than London^ it muft be underftood that he is fpeaking only 
ftom infonnation mi belief upon fuch a fubfefti a^ not from 
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180 J. adttal menfuration. The fame mud be underftood when one la. 
jjL fpeaking of bis knowledge of the credit of another. In order to 

Hat- fupport the aftion, the repreftntation mud be made malo animo, 
^*VJ It is not neceiTary that the party (hould gain, or intend to. gain any 
Q^^y thing for himfelf by it ; but if he make it with a malipious inten- 
tion that another Ihould be injured by it, he ffiall make compenfs^^ 
tion in damages. But there mud be fomething more than mifap- 
prehenfion or midake. However, in deference to the opinion from 
which I differ, I cannot but date this with doubt and /lidruft o{ 
my own opinion. ^ 

Le Blanc J. I concur with«my brothers in wifhiag to haro 
this quedion put on the record : but (hall give the opinion which 
I now entertain. The quedion is, Whether the adion be maintain* 
able on a mere reprefentation by the defendant that he knew, that of 
his own knowledge, which in hO. he could only be faid to know 
according to the bed of his information and belief? Now the 
law as laid down in Pa/ley v. Freeman went no further than this, 
that where a patty with a defign to injure another makes a falfe 
C1083 reprefentation of a matter inquired of him, in confequence of 
which the other Is damnified, b^ (hall anfwer in damages* Th^ 
ca;fe of Eyre v. Dumford followed on the fame ground* The 
former cafe came on upon a motion in arred of judgment on the 
third count. That count dated, that the defendant, itUen^ng i^ 
ieceivi and defraud the plaintiffs, did svrongfuUy and deceitfully en- 
courage and perfuade them to fell and deliver certain goods to one 
Fakh upon credit \ and for that purpofe did fatfely^ deceitfully^ and 
fraudttlently aflert that Falch was a perfon fafely to be truded, &c« 
whereas in truth Falch was not then and there a perfon^ fafely to be 
truded, and the defendant well knew the fame^ ice. The quedioa 
there was. Whether, admitting all thofe fa£ls to be true, the ac^ 
tion wer^ maintainable ? All the Judges who were of opinion, ia 
the affirmative, thought that there fliould be damage to the plains* 
tiff, and fraud in the defendant. By frauds I underdand an inten^ 
tion to deceive \ whetiier it be from any cxpedlation of advai^tage 
to the party himfelf, or from ill-will towards the other is imma^ 
terial. Then the quedion here is. Whether the defendant's fay* 
ing that which critically and accurately fpeaking was not true, but 
not having faid it with any intention to deceive, brings this cafe 
within the dodrinc of Pajley v. Freeman ? I think not* Then cpn«* 
fidering that cafe to have governed the determination in FyreY. Duns^ 
ford^ I underdand the judgment in the latter to have turned on the 
{i6t that the party making the reprefentation, which was not true^ 
was himfelf to gain fomething by it ; and that the jury were fatisfied 
that the reprefentation was falfe ; and there was fufficient evidence 
to Warrant them in drawing the concluGon that the reprefentation 
was alfo fraudulently made. But this is a cafe where the defend*- 
aht giving credit to the arts which had been praAifed upon hiaa 
r j_ -j and others, and believing the appearances to be real ; and not di& 
criminating with a lawyer's mind, conceive4 that his view of her 
manner of living, of the plan of the edate, aqd fo forth, amounted 
to knowledge of what hfs afierted \ and that he did not make the 
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reprefentatxon upon mere hearfay, and aflerted this without any in- i8or. 

'tention to deceive the plaintiff. This therefore differs the cafe ef- ^ 

fentially from Pafley v. Freeman^ admitting the law there to have Hat, 

been conreQly ftated ; and I therefore wi{h it to be again fubmit- ^^^^1 

ted to the jury, and that if any doubt be entertained, the queftion q^jHx^ 
may be pat on the record. 

Bule abfolute. 



Shav^b againjl Yeltok. JJ?^^^ 

^HIS was an aQion on a policy of infurance on the ihip Indian, Onsninw 
^ and goods, valued at 6600/., on a voyage at and from Liver^ iuranceoa 

pool to the coaft of Africa^ during her ftay and trade there, and ^J^ 
from thence to her port or ports of difcharge, fale, and final defti- hied at fo 
nation in th^ Weft Indies and Amertea, and until (he was moored much, on « 
twenty- four hours in fafcty. At the trial before Lord Kenjon C.J. ^^^^ 
at the laft fittings at GuildhaU, it was proved that the (hip was fea- ^t^ir^hi. 
worthy when (be failed from Liverpooi s and it was not'difpdted -''w. thcrf- 
that the infurers were intereftcd in the (hip and outfit, (including ^"^^^"[1 

' provifions ^nd fea-ftores Faid in for the flaves, which were to be cover the * 
(aken in on the coaft of Africa^ and alfo wages advanced to the ^^^^^ ^^ 
f no] crew,) to the extent of the value infured. The (hip arrived on JoftwhWi 
the coaft of Africa^ took in a cargo of flaves there, and proceeded happened is 
to Demgrara. In the courfe of her voyage thither, and in calm th«,'««ft 
weather, (he met with a violent concoQion, defcribed to refemble ^Voyase- 
an earthquake, from which (he received fo much damage, that it although a' 
was with the greateft difficulty (he was kept aftoat by pumping un- <«>fi^"bJc 
til (he reached Demerara, almoft a wreck, where (he was obliged ^^t^ 

' to be la(hed alongfide of a hulk, to keep her from finking ; and in value coo* 
attempting to remove her from thence lo the (hore, a fe^days af- ^?^/^ 
terwards, (be funk, although the diftance was only about fifty yards. S^/alla 
At the time of her arrival at Demermra her ftores were confider- prorifiont 
ably expended. The (htj) was originally deftined there, in the firft fhafe m"" 
initance, with dire£lions to the captam to proceed to other ports fuHenance 
and places in cafe he could not difpofe of the flaves there at a ccr- of flaves 
tain average price. And his letter of inftruftions from his owners ^"""' *^ 
contained the following diredion, « As your ve(rel is not accord- tbr^veo 
•* ing to the late aft of parliament (a), we would have you fell her ""^^ 
«• in the Wejl Indies, provided you can procure 1200/., but expcft ^?]S*wf * 
«« yoa will get from 1500/. to 1200/. Should you not difpofe of ^rket at 
«* her, you will procure what freight you can for Liverpool.** In **"« ^^ 
fadl, the veflcl having been furvcved at Demerara, and condemned fti!*,*jj^* 
as unferviceable, was fold only tor 3.88/; In confequence of this nadon, 

' the captain was obliged to difpofe of all the flaves there, not indeed ^bere A« 
fo advantageoufly as he might otherwifc have done, had he been mer7wreek 
enabted to proceed to other places : but ftill fo as to cover the ave- aod roon 

after feoo- 
dered. Where a (htp infured arrived 10 port a mere wre«k, sod wae obliged to be U(M to a hulk to avoid 
liaktng, and in atcemp'ing to retnoTe her to the (hore a few days afterwards (he fuoki held that the af. 
^ foied miftht iccoTcr ai hx a to'.ai lo/s, though her ca;gO wm Cived aod brought to a profitable mufk^T- 

{m) Thie was one of the f«Tfral aflf which pafled for the regulation of the J^rican fla>e 
Cnae, ItmitiBg the nombcr of flavet to the tonnage, aod rrqoiriog the ?c(re]» to be of a cer* 
taia boiib The ad alladtd 10 waa to take pbco a(teff the voyagetio ^iJclUoa CMunaliced. 

wgc 
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l80t. ^^ Pi^ to which he was limited by lis inftniftioiis* The (riuo- 
, ti£Fgave notice of abandonment to the underwritersy and lecovticd 

Smaws fts for a total lofs on the Ihip $ and the verdid was taken for the 
^e^ fall amount of the fam infured, it being a valued policy. 
FftLToif. ^ ^1^ ^^ obtained^ calling on the plaintiff to fliew canfe why 
the verdi A fhould not be fct afide and a new trial had^ on the gronnds 
that the fubje£i matter of the infurance was fo much reduced from 
the original value at the time of the lofsj (if it were to be confidered 
as a total lofsj) that the fum valued in the policy ought not to con- 
clude the underwriter. That a policy* though valued, was (till no 
more thai) a contraf^ of indemnity, and was only meant to bind the 
parties when the fubjeA matter continued nearly in die Cairae ftate 
as at firfty allowing for ufual wear and tear. That in particular it 
ought not to conclude in this cafe ; becaufe not only the zOtxidl wordi 
of the (hip was by the ownex^s own confelGon of lo much lefs than 
the ftipulated value, but alfo the (lores which were included in the 
infurance wert profitably expended by him in the purchafe and 
fuftenance of the Oaves, all of whom had been brought to an advaa* 
tageous market ; and therefore, fo far from the plaindflF having io« 
curred any lo(s in this refpe^ for which he was entided to an ix^ 
demnity, he was in fad a confiderable gainer by the adventure. 
Tie jftionuf General^ Erjlnm^ Parh^ and JTiW, (hewed caufe 
' againft die rule. It was firft attempted at the trials to (hew that 
the (hip was not fea- worthy when flie failed ; but that failing, it was 
next in(](ted that there was not a total lofs* inafmuch as die (hip 
E I X? 1 ^^* moored above 24 hours at Dtmerara before (he funk ; but that 
aHb failed : for taking Dimerara to be in the event her ultimate port 
of difcharge, which only became fo becaufe the veffel was not in a 
condition to proceed further and take the chance of a better market ; 
Aill it appeared that (he was not moored in fafety for a moment, 
but came m to the port a wreck, with her death's wound which (he 
received at fea. Now, it b infifted diat the policy, though valued, 
muft be opened under the drcumftancesi But this b contrary to 
^ the whole courfe of proceeding with refpe£^ to valued policies, tt 
is not pretended dial the property infured was over-valued in the 
firft ihftance, but that by wear and tear and the confumption of 
provifions and (hip's ftores, which were covered by the policy, the 
value had been reduced. If this were admitted, it would take away all 
certaiiity, not only from valued, but from open policies; for everj 
dav*s continuanct of the voyage mud reduce the value in thefe 
xeipeAs. It happensi indeed, in the prefent inftance, that the obp* 
jeu of the voyage was not defeated, becaufe the (laves were pre<- 
ferved : but this Is an infurance on the (hip and ftores« and the fame 
obje£lion would have applied if the (hip liad funk at fea* near to 
the fame port, and all on board had,peri(hed. It might ftill have 
been faid, that at the time the \oh a^ually happened, there was the 
fame diminution in the aQual value of the property infured. Be- 
fidcs, the loweR inm for which the (hip was diredc d to be (oM is 
no criterion of the value ; for the owner could no longer mdx ufe 
of her for the purpofe for which (he was originally built, and therc«* 
fore it was more advantageous to him to dtfpofe of her at oace» 
evca at « lo&« At any rasey this being a valued policy^ for which 

the 
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the underwriter receires an adequate prcmmmi he is concluded i8oi* 
from an examination* into the value at anj fubfequent period of the 



▼oyagCi no fraud being imputed to the plamti^ in the firft inllance* Srawk 
The cuftom of making valued policies arofe foon after the (lat* 19 ^i^'^J^ ^ 
6r#. 1. r. 37 (0). Magens {b) on Infurance^ which was firft pub* ''* 

li(hed here in 1755) nine years after the ftatute, treats it as a fettled * [ ^^3 3 
cuftom. In Lt Crai v. Hughes (r). Lord Mansfirid faid, « The 
conftant ufage Gnce the ft at. 19 Geo* a., in cafe of a total lofs, has 
been to let the valuation ftand, and the parties are eftopped from 
altering it : but an average lofs opens the policy. ( will give you 
the origin of this cuftom: it was in a cafe of Erafmus v. Batiks^ 
Micb, 21 Geo. a. where Lord C. J. Lee faid. Valuation at tbefum in* 
Jiired is an eftoppel in cafe of a total hfs^ hut not fo in cafe rfan average 
tofsonly. On the 13th December 17471 the fame point came again 
Mfore the court in Smith v. Flexney^ and was fo determined." Lord 
JUansfieU then proceeded to obferve» that it was a reafonabte ufage, 
and ought to be the rule. 

Gibbs and Caffels, in fupport of the rulci admitted that a valued 
policy was not to be opened unlefs there were fraud where the 
thing valued was the thing loft : but they contended that here the 
fobjed matter of the valuation was not the fubjedl of the lofs. Ad* 
mitting that the veflel with her outfit was worth 6600L when the 
infurance was made ; yet as a great proportion of that value) to the 
amount of above 3000/. confifted in thofe ftores and provifions^ out 
of which the profit of the voyage was to arife by the expenditure 
of them^ and as in fa£l the flaves who were purchafed and fuftained 
out of that expenditure all arrived fafe and produced the profit C4} 
of the voyage, the fubjeA matter of the infurance^ as to fo much» 
was not loft to the plaintiff, but arrived at the place of Its deftina- 
tton, and has been received by him in the fliape of profit upon the 
voyage. The fame obfervation would apply to another fum of 
about 400/. paid in advance of the feameirs wages at Liverpool. At 
any rate, there is no inftance in the books of a total lofsf where the 
objeA of the voyage was accomplifhed, and the fubje^ matter of 
the tnfurance arrived in fpecte at the place of deftination. It is» 
therefore, an attempt to call upon the underwriters for an indem* 
nity to the amount of 6600/., when upon the plaintifF^s own (hew* 
ing, he has not been damnified to a fixth of the amount ; and is no* 
thing lefs than a wagering policy, within the prohibition of the 
ftatute. 

Lord Kehyon C. j. The jury had no doubt but that the (hip 
was fea-wof thy when (he failed, and that there was a total lofsi 
for though (he arrived at Demerara, (he was never moored twenty* 
four hours, nor a moment in fafety. She came there a perfeA 
wreck, having received 4ier death's iK'Ound at fea, and was with the 
titmoft difficulty kept afloat till all the people on board were landed. 
It is tiot pretended now that there was any fraud in the cafe: but 
it IS contended that the underwriter is not bound by the Taluation 
in the pcrficy. It is of little confequence tainquire what my opinion 

U) TUft «a» to prohibtt was^tiig poQcUt, " Inttieft or ao intoeft, or without fiiftbor 
prour ofmverml than the peUcy/* 
{>} Afa^. I Tol. 35. (0 M. %% Cr». 3. BidtS. C»/«rAreiX||ir. 

trottid 
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180 1, would hate been upon the fubjeA of valued policies in the yeat 
1746, immediately after the flat, of the 19 Geo. 2. paffed : for very 



SRAwi f<^n 'f^c^ ^^^7 were dedded to be K'gal by as cautious, and up- 
^sinfi right, and pains-taking, a judge as ever prefided in this court (Liord 
TtLToN. Q j^ £^^) jj^ ,^3 fuccctfded • by Sir Dudliy RyJer, and this latter 
^£^^5] by Lord ^<7/i/;$fA/; and during all this period fuch policies ba^e 
been fandioned by one uniform eourfe of decifions* All this is 
now fuppofed to be wrong ; and the rules by which this and other 
commercial nations have fo long rejrulated their dealings is now 
wifhed to be difturbed ; but I will not lend my aid to open fuch a 
new and wide door of litigation, much exceeding etery thing that 
has gone before. If we w^re to enter into the calculations which 
havt been contended for, every valued policy would be to be open* 
cd. Every man's meal on board a (hip would take from the value 
of the original outfit. Is this to be endured i Will good faith ad- 
mit of it ? Where is the line to be drawn between a greater or 
lefs diminution of the value ? Therefore as the rule and praAice of 
valued policies have been aded upon and fanfiioned fince the paflf- 
ing of the (latut^ I am not one who with quieta movere. 

Grose J. We are deHred by this motion to open a valued 
policy, contrary to the pradic^, and in a cafe where no fraud is tm^ 
puted ; for doing which no authority has been cited. If we were to 
admit it in this inftance, it would be required in every other -, and 
thus a door would be opened to endlcfs litigation. Therefore to 
avoid great injuHice to indi victuals, and great public incouvenitnce> 
I think we are bound to refufe the application. 

Lawrekce }. As the praflic^ of binding parties as to the 
amount of their intereft by valued policies has obtained ever fiticc- 
the flat, of Gfo. 2. it would require very ftrong reafons to (hew that 
it is wrong. Thstt (tatute was pafled in order to prohibit mere 
wagering policies by perfons infuring who had no interef^ in the 
[ 1x6] thing infured, and therefore it avoiils policies made, intereft or 0O 
intereft, or without furthcrproof of intereft than the policy itfelf. The 
effed therefore of a valued policy is not to conclude the under* 
writer from (hewing that the aflured h'<rd no intrrelt, and that in 
fa£l it was a mere wagering policy within the (latute ; but in order 
to avoid difputes as to the quantum of the aflured*s intereft, the 
parties agree that it (ball be eftimatcd at a certain value* Here it 
is not pretended that the fubje£l matter of the infutance was noc 
at firft of the value eftimatcd in the policy. Then how dojss this 
differ from the cafe of an open policy in this refpe£k i Would it 
not be fu(B€ient for the aflured in an open policy, to prove that af 
the time the (hip ikilcA the fubje£l matter of the infurance was of 
fuch' a value ? Is not that the period to look to, and not the ftate 
of the thing at the time of the total lofs •happening ? If on- ao« 
count of the peculiar nature of an African voyage there ought to 
be a difference in this refpefk between tbefe and other trading «d« 
venturers, the underwriters may if they pleafe introduce a fpecial 
claufe in the policy to provide for the diminution in .value by the 
expenditure of ftores and provifions in the purchafe and fuftaining 
of the flaves. As it ftands at prefent, there appears no ground for 
^ making any (uok diftin^otu 

Ls 
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Le Blanc J» The prefent is an extreme cafe^ becaufe the lofs iS^i. 
happened at the laft period of the voyage at which it could happen. ..........^ 

But the fame thing muft occur more or lefs in every policy upon smawk 
(hip and outfit. The value of the property muft be continually egmnft 
dimini(hing» and if th6 lofs happen at the latter end of a long voy- f sk-tom. 
age, no doubt the property muft be confiderably deteriorated at the 
time by the ufual wear and tear ; and yet it is n^ ver objeded that 
the underwriter is not liable for the original value. As to -the [iz73 
owner himfelf having eftimated the value of the property at fo 
nuich lefs than the fum at which it was infured, many things may 
happen to render a vefiel of lefs value when the voyage is con* 
cittdedi although the fubjed^ matter exifts i the amount of the re- 
pairs required, &c. The rule having been fo long laid down as to 
yalued policies, it is too late to open it again^ 

Rule difcharged. 



NEATfi and others, Aflignecs of Sandwell a Bankrupt, ^£^2L^ 

againft Ball and others. •^-^a^ 

]N trover for certain bags of wool, it appeared that the defendants A tnder or- 
were Spanl^ wool merchants in Brifia/, with whom Sandwell hzA ^^^^^^ 
before his bankruptcy been in the habit of dealing for that com- deicodtntf 
inodity. The courfe of dealing between them was, that fometimes C^^btnti) 
Sanihyell ordered the wools, fometimes they were fent by the de- i^^^^JJIJ^ 
fendants to him without any fpeciGc order ; .but they always gave MndtiirtrU 
him the option of returning the goods if he had no call for them ; <» jj»« *9^ 
though previous to the tranfa£lion in qucftion none. had ever been foiiowi]JJ7 
in (z€t returned. In the prefent inftance an order for 13 bags of sod by the 
wool had been given in December 1 800, which were dire£led by ^®*V* ^^ 
( iif ] Saftdvfell to be fent from Southampton (where they were dc- tr'aCT^hat* 
poGted with the defendant's agent) to Devizes^ where Sandwell llycdj the option of 
about the middle of February. The defendants fent him the invoice « "'ningthc 
fome time in January : and on the 14th of February the bags were IIIIh^ch*he 
fent. Sandwell was not at home when they arrived and were de* hat no call, 
pofited in his warehoufe ; but on his return home the fame day he ^^^ ?'•• 
gave orders not to have the bags opened, and they were not in faft d«edf *Th« 
opened ; but he gave the invoice to his foreman, and directed him trader beiog 
to wjeigh off and examine the wools therewith : and they were in ^J™ Jf*"* 
fa£l depoGted along with other goods of the bankrupt* On the 4th bagTme 
of Marcb, Sandwell wrote the letter after-mentioned to the de- deUvercd^oo 
fendant, and on the fame day delivered four of the bags to a com- JheSeda 
mon carrier to take back to the defendants, (who received them on gU^^nc^ 

tions not to 
luvc tbeia opened or entered in hia books, bat only weighed off to fee that they agreed with the invoice; 
lie being then ioembirraiTcd circondancet and incendingooc to take them into the account of his dock if 
in the event be found hioifelf unable to purfue hia b-ifinefs. Afterwaids on the 4th and 5th of AUreh$ 
being then evonredi/ infolvent, lie returna the bags with a letter to the merchants declaring his ficnation* 
ia4' hoping that they wHt have no objedion to take back the wool, and rcqueftiog the favour of a line of 
' npprohation thereof} which letter is received, and the approbation given after an a€t of bankruptcy com- 
nitted on (he fame day the letter wu fent. Held that by the trader keeping polTe/noo of the goods lb 
loaf 9 hia option (which ought to have been exercifed on the receipt of them) was gone; and that beinf 
hi a ftate of inlblveacy and on the eve of bankruptcy, he could not ezercife the power of revering the 
^oodi to the vendors, though wicbout any frnduleat cOAcett whh Uicai i but that the tnder's affifncoi 
me eadllcd W the property* 

the 
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tSoi. ^ ^^ >) ^^^ ^^ ^^^ i^^^ SandwfU delivered the rematniitg oine 

bags at the fame carriers warchoufe with the fame direflioo, and 

wrote another letter to the defendants as after*mentioned. The 
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mgiii/l firft letter from Sandwell to the defendants, dated ** Devmis^ 4tk 
llALu March i8oi," was as follows: " 1 am forry to be under the nc- 
<< celBty of returning the woo! I lately received from you, I cannot 
<< take it to account. The bearer will deliver you four bags^ and 
<< lo«morrow the remainder ihall go, 1 will write you per poft,^ 
&C. In the fecond letter, dated/' Devizeu jth March 1801/' 
Sandwell wrote to the defendants: ** Trade being fo bad at thia 
*< time as to make it doubtful whether I can purfue it with any 
<< advantage, and having met with fome lofles, which quite difpirit 
*' me^ I have taken the liberty of refurning you by a cart this mom* 
*< ing four bags of the thirteen you lately fent me, and have de« 
^ pofited the remaining nine bags in the houfe of F. the carrier 
[ I tp ] <' for your ufe. 1 have never taken thefe wools into my dock, 
<< and therefore hope you will have no objedllon to receive them ; 
^< and inclofed I fend you the invoice. Be fo good as to favour me 
'< with a line of approbation hereof, 8cc. P.S. I happened to be 
<' from home when the wools were brought^ otherwife 1 (hould 
'< not have taken them into my houfe/* In reply to thefe letters 
the defendants on the 7th of March wrote Sandwell a letter, figni- 
fving the receipt of his letter and of the four bags of wool, which 
they had credited to his account, as they would the remaining nine 
bags when received. The bankrupt himfelf depofed, that at thf 
time of his returning the wools he had not a bankruptcy in contem* 
^lation ; but that his affairs were in an embarrafled ftate^ and he 
was fcnfible that he was infolvent, but was undecided whether he 
fliould call his creditors together or nor. That if he had been at 
home when the wools arrived he ibould not have received them^ 
being then embarrafled, and having had orders countermanded^ 
which he had expedlcd to execute when they were ordered froia 
the defendants i and that he thought it hard and unjuft to the de* 
fendants to take the goods \ and that he had a right to return them 
at his option : and that he did not take them into the account 6£ 
his ftock. That after returning the wools he made one or two 
payments, but found himfelf unable to pay any other demands. He 
was denied to a creditor on the evening oif the 5th of March after 
the remainder of the goods had been fent to the carriers % and oa 
the 6th he left his houfe. 

The 2Gdon was brought by the plairtiffs, as aflignees under the 
commiflion of bankrupt iflued againft bim^ to recover the four bag3 
which the defendants had received ; it being agreed that the other 
nine bags» which were delivered to the carrier and never forwarded 
C 1 20 3 to the defendants^ fliould abide the event of this caufe. A verdiii 
was found for the plaintiffs at the trial before I^rd Kenjon C. J. at 
the fittings after laft Trmity urm at GmUhaUi and a rule was ob* 
tained, principally on the authority of Addn v. Barwick (ii|}, calling 
on the plaintiffs to fl^ew caufe why there ihould not be a new tri«)« 
Againft which 

' ) t htr^, 165. Tbc faoK caIc U icporttd lo 'fVrt^. ^$5. 10 AUd- 4|^« wd xx MmL 
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' Vhi Jlttomtf^Gimral and Hovtll now (hewed caufe. Whatever i8ox« 
the bankrupt's iotentiona might have been from the time the goods 
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firft came to his poficflion until he retum€;d them, or howerer he ''■^^^ 
might have refufed them if he had been at liome when they arrived; ^^^ 
et the goods having been in fa£b depofited in his warehoufe, and 
le, having acquiefced in that from the 19th of Ftbruary till the 
4ith of March^ and the goods having been weighed ofF« and mixed 
with his other property during all that time* the delivery to him 
was complete, and the property became abfolutely veiled in him % 
fo that k was not competent to himi in a ftateof infolvency, and at 
the very eve of bankruptcy! to refcind the contra^ and reftore the 
goods to the defenadnts. During all the time the goods formed 
part of his vifible (lock in trade, upon which he gained credit } and 
the circumftance of his having given orders not to have then 
opened cannot vary the queftion ; becaufe that could not be known 
to the world at large ; and fuch an exception would be repugnant 
to the principle of the bankrupt laws. The cafe of Athin v. Bar^ 
wicif if it be law, is at any rate diftinguilhable from the prefent ( for 
a much longer period intervened between the return of the goods, 
which was on the i8th of A//?y, and the bankruptcy, which was not 
till the 9th of June, But what is more material is the explanation 
of that cafe given by Lord Mansfield in Harman v. Bijhar (0}, and [l2Sj 
AlierfQn v. Temple {b)^ and fince adopted by Lord Keujon in Bamee 
▼. Freeland (r), that the trader refufed to accept the goods, and 
returned them ; and that though the judgment might be fuftained^ 
the reafons were wrong* Perhaps the better way would be to deny 
the cafe to be law altogether ; for it feems difficult to fay that the 
goods had not been accepted; and if fO| the authority of it is much 
trenched upon by all the later decifions* With refped to the cafe 
Salte V. Field (J), where the return of the goods was fudained, the 
principal adualiy difaffirmed by letter the contra£l made by hia 
wgent before the delivery of the goods, although the letter was not 
received till after the delivery to the vendee's packer, in whofe 
bands the goods were attached by the creditors. And though the 
other party was at liberty to have refufed the renunciation of the 
contra^ entered into by an authorifed agent ; yet having accepted 
it, the countermand related back antecedent to the delivery itifelf* 
But where, as in Smith v. Field (^), the vendor under the fame ctr- 
cumdances ele£led not to refcind the contrail, by attaching the 
goods in the packer's hands as the property of the vendee, it was 
ruled that the affignees of the latter who became a bankrupt were 
entitled to retain the goods* 

Erjkine^ Gihhs^ and Scarlett contra. The honeily^of the cafe on 
the part of the bankrupt, as well as of fhe defendants, cannot be 
impeached ; and unlefs Atkin v. Barwick be denied to be law, this 
cafe b alfo fupported by pofitive authority. In none of the cafes 
is the authority of that judgment difputed, hut only the rea(bna 
which were given for it. On the contrary, in Harman v. Fijbar [isa^ 
(/), Lord Mansfield exprefsly fays, that the judgment in Aikin v. 
Warwick was right; and it was alfo fupported in Salte v. Fiel4 (;), 

(tf) Cvu^. 195. {h) 4 Bttrn 2>39. (e) 6 ^irm Btpm 8f • 

idy ^Term Rrp. itl. , (r) lU 412. (/) Cm/. 125. 
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i8oi« zni Smiti r. FieU^ (a\ But the account gWtn of the fame caf« in 
■ Barnes v. Frahtidi (^), is not accurately (bated ; for it could not be 

If BATS faid, (as is fuppofed in the report) that the goods there had not 
2^^, keen accepted by the vendee. For they were fent on the 7th of 
jipril^ and not returned till the i8th of May: and it cannot be 
taken that they were upon the road during all that interfal 
(r). Here there never was a complete fale and delivery of the 
goods. By the ufual courfe of dealing between thefe parties Sand* 
nvell was at liberty to return any goods even after delivery in fad, 
which he found he had no occafion for. And though the goods 
were in f aft depoGted in his warehoufei yet that being without his 
confent could not take away his eledion. He was from home at 
the time of the depoGt; but as foon as he returned he did as much 
as in him lay to repudi:it^ the delivery, by declaring his diflcnt to it, 
and giving direflions not to open the bags nor enter them in his 
ftock. The weighing them ofF was to guard againft any miftake in 
the invoice, for which he might become refponfible though the 
goods were returned. It is true, he did not immediately inform 
the defendants that he had ele{)ed not to take the goods ( but fup* 
pofing thejr had remained with the carrier, the option would have 
' continued open to him till the defendants themfelves chofe to recall 

k '^3 J the goods : then the fad of their having been depofited in his own 
warehoufe, without his knowledge, and againft his will, cannot 
vary the cafe. If he flill retained the option of returning them 
without the particular leave of the defendants, the legal confe- 
qutnce muft be the fame, and cannot be altered by the infolvency 
of the party. In all the other cafes relied on e contra there 
was an abfolute acceptance of the goods; the vendee had not 
the power of refcinding th6 contract without the aflent of the 
vendor, even fuppofing the former had continued folvetit ; then by 
the operation of the bankrupt laws he ceafed to have the power of 
doing fo in a (late of infolvency, or in contemplation of bankruptcy* 
It is not neceflary to decide here whether Sandwril could have ex« 
crcifed the option referred to him after the zGt of bankruptcy ; be* 
caufe it might be fatd that by the opemtion of the bankrupt laws all 
property was deveded out of him by relation back to that time i but 
it IS enough that the eledion was excrcifed before the bankruptcy, 
while the legal as well as equitable property continued in him ; 
there being no fraudulent intent here to prefer one creditor to the 
reft in contemplation of bankruptcy* If his permitting the bags to 
remain in his warehoufe were evidence of an acceptance on his part, 
at lead it is explained to be a qualified acceptance, and fuch as rc«> 
ierved to him the original option which he had of returning the 
goods, if he found he had- no occafion for them. 

Lord K&NTON C. J. If in thefe cafes where goods continuiB in 
bulk, and, difcernabk from the general mafs of the trader'* pro* 
perty at the time of a' bankruptcy, they could be returned to ikt 

(a) 5 Ttrm JUp. 42X. (i) 6 T/f « Kep. 8 ?. 

(r) Thii faA, wiiich hfmt an imporiant aac, is not clearly flited \n tbe lift fa 
Strangt s Bat it ii not very iir^obsbk that the goods night have liiigerrd fo loog «a dl* 
road becwecQ lamdm and Pemym as to have beco rafuned within the pcanod OMitiOMl «• 
the fir ft convcnieat opponao'tty after they were recehredj fb M tthjullt^ ths ^aplModao ^^ 
She cafe u ic hat been fre^a^iktijr ^a fVooi (he BsMh. 

#dgtDal 



nl TMB FoRTT SfiCOMB TCAR Of GeORGE III. 113 

•rigind owncfs who hare receired no compenration for them» i8oi. 
without injury to the claims of others, it would be much to be » 



wiflicdi but that * cannot be done without breaking in, upon the ^*'^" 
whole fjftem of the bankrupt laws. This cafe was tried upon the 2iTi.. 
evidence of the bankrupt and his fervants ; and it was very evident * r j 2^2 
that diey wiihed to favour the defendant in the tranf^Aion. The 
jury were told by mci that if the goods were not delivered to and 
accepted by the bankrupt there was an -^nd of the queftion, and the 
property remained in the confignors ; but if othcrwife, the bank« 
rupt had no power to refcind the contrail when he returned them ; 
cponthia they found for the pUintifFs. The verdi^l is now moved 
to be fet afide on the authority of Atiin v. Barwick^ which ^ con- 
tended to be in point for the defendants. Certainly the cafes do 
approach each other a little: but of that cafe I muft obfervr, thftt 
I never heard it quoted without fome comment upon the law of it» 
Each gentleman at the bar finds fault with it in his turn* In my 
opioion Lord Mansjhld has extraded the true ground on which 
that judgment, if it did not proceed, ought to have proceeded $ 
aamely, that the trader, finding himfelf in a failing condition very 
koneftly did not accept the goods, but returned them. And if the 
goods were not accepted, the judgment was right. Cafes are to be 
reforted to for the fake of the principle on which they were decidcfd^ 
and our opinions ought not to be governed by every little matter of 
difierence which may be pointed out. Then fee what this cafe i^^ 
as applicable to the principle which governs in fuch cafes. Did tlie 
bankrupt accept the goods ? In conGdering that queftion neveV let it 
be forgotten, that the bankrupt lived at Devizes and the defendants 
at Brijhlj between which places there is not only daily but ic may 
akaoft be faid hourly intercourfe. That on the 19th of February 
the goods came into the cuftody of the bankrupt, on which day he, 
doubttrig his own fituation, and meaning, in cafe he could not avoid [| 125 ]| 
tfaeinfolvency which threateiitd him, to do what was right by the de* 
fondants, wiflied to keep matters in fuch a flate that he might have 
k in his own power to difpofe of the goods in what mtinner he 
pleafed according to the event. That might be well meant in hiip : 
bat it is what the law cannot permit. He was to decide immedi- 
ately whether he would accept or return the goods. But fee whac 
he did. He received them on the 19th of February into his ware- 
houfc, and there he kept them as his goods till the 4th and 5 th o£ 
March. If he had continued folvent, and the defendants had re« 
fufed to receive them back after fuch an interval^ it would have 
been aiked by them whether he was at liberty to keep them for 
fourteen days, without giving any notice that he did not chufe to 
accept them, in order to take advantage of the rife or fall of the 
market. However he makes the difcovery on the 4th of March^ 
that he has no occafion for the goods; and on the 5th he 
writes the letter which has been read \ knowing at the very time 
that he was infolvent, and ordering himfelf to be Jenied to a 
creditor in the evening of the 5th. Morally fpeakiog, 1 do not 
biamc him for what he wiOied to do : but by law he could not do 
it. The power of conferring favours, however well merited, was 
<mt of k khands at die time. It might as well be contended that he . 

Fa had 
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1 80 1* had an option to retarn the goods even after the z& of bankruptcy*' 

' ■ Then fee again when the defendants agreed to this ; not till the 7th 

***• V ®^ J^^cb, which was after the tlQl of bankruptcy, when the bank- 

2^^^ rupt was incompetent to make any bargain concerning the goods* 

Till the re-delivery on the 7th the goods rouft be confidered as 

continuing in the hands of the bankrupt, becaufe they were iu the 

cuftody of the carrier who was his agent for the purpofe* I will 

][ t26 ] not fay that rhec^fe of Atkin v. Barwick was wrongly decided: I 

leave it to others to conGder that point : but Lord Mansfield has 

given a ground on which the Judges there went, or ought to have 

gone, in deciding it. I think we difturb no cafe by our prefent 

opinions, but we preferve the fyftem of the bankrupt laws uninu 

paired in deciding with the plaintifTs* 

Grose J. The only ground to fupport the judgment in Aikiny. 
Bamvick was what Lord Mansfield (tated it to be in the fabfequent 
cafe of Harman v. Fijbar^ namely, that there had been no accept- 
ance of the goods by the trader. The principal queftion then here 
is, Whether the goods were accepted by the bankrupt or not ? for 
if they were, he was infolvent on the 4th and 5th of March when 
they were returned, and therefore was not then in « capacity to 
refcind the contrail. Now all the evidence Ih^ws an acccptancei 
and it is fo found by the verdid. 

Lawrence J. The great argument for the defendants hat 
refted on the ground that the bankrupt bad an eleAion to return 
the goods continuing down to the time of his bankruptcy, and 
that the property did not veil in him until he had made his ele£lion. 
But the letter alluded to contradi£ls that idea \ for it is a folicitation 
to the defendants to receive back the goods, for the reafons which 
he afligns touching his own Gtuation. It is tme, the bankrupt was 
not at home when the goods were firll brought to his houfe in Ft^ 
hruarji but that cannot make any difierence in this cafe \ for if be 
did not chufe to accept them after his return home, he had nothing 
mere to do than to write to the defendants to that effed. He might 
L 127 J have faid that he was not bound to accept thein, and therefore he 
returned them. Inftead of which he kept them till the 4th and 5th 
of March^ and then wrote to the defendants, not as if infifting that 
he WIS not bound to accept them, but hoping that they would have ne 
oh/eHions to receive them^ and requefting the favour of a line ofappro^ 
bation thereof. This is inconfifteot with the ground of defence now 
fet up. 

Le Blanc J. The queftion is. Whether the property of the 
goods were veiled in the bankrupt ? The faAs decide the cafe. For 
Aippofing, by the courfe of dealing, that he had an option to return 
the goods, which had been fcnt by his order, yet he has not done 
fo. When he knew the goods were in his houfe, inftead of return* 
iog them to the defendants, he kept them in his warehoufe. where 
they had been depofited. And it would be opening a door to 
great fraud on the bankrupt laws, if we were to hold that the 
veiling or not veiling of the property of goods fent to a trader, de« 
pended upon whether or not he entered them in his books as part 
of his ftock. How long (hall he be allowed to keep diem in his 
poiTeflion without making fuch entry ? Ccrtainlj irhen the bank^ 

rupt 
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nipt wrote the letter which has been referred to, he conGdered that 180 c« 

be bad before accepted thegoods. T}ierefore mj opinion is formed ■^ 

on this, that the bankrupt had taken the goods into his pofleflioAi Niatj^ 

and that when lie returned them he was not at liberty fo to do. bIl? ' 

Rule difcbargedt 

. Cia81 



Yate againji Willan. ^^f^^ 

'THE plaiotifF declared againfl: the defendant as the owner and The pty. 
* proprietor of a certain coach called the London and Shmujbury ^"f^***^ 
mail-coach for the carriage of paflengcrs and goods for hire, between coart iipo« 
Lend$n and Shrew/bury^ and intermediate places. That the plain- fcoantftau 
tiff for a certain hire had taken and hired a place in the coach as an i^t^^^*** 
infide paflenger, to go from the Green Man and Still in Oxfotd-Jlreet an admiffioa 
to Oxford^ being an intermediate place, 8cc. and, as fuch paflenger, offochcaa. 
was entitled and was about to carry with him, in and by the faid ig'J^'^"^ 
coach, a certain travelling trunk, containing divers articles, &c. of inquiry ta 
the value of 30/. And thereupon, in conGderation that the thejuuimui 
plaintiff, at the inftance and requeft of the defendant, would nift^oe?^ 
forbear to carry with him the faid trunk as fuch > paffenger, the bre«ii 
as aforefaid, the defendant undertook and promifed the plain- S^^^.^ 
tiff that he would take care of the trunk, and fafely fend and ^^ piaiaciff 
forward the fame by the next night's mail-coach to Oxford^ and declare at 
there deliver the fame to the plaintiff. That the plaintiff con-^PJ]^*^- 
fiding in the faid promife did forbear to carry the trunk with takiogbydK 
him as fuch paffenger, &c* whereof the defendant had notice* dcfeodaiic t« 
But that though the defendant, as fuch owner, &c. had and received f^f*^ 
the faid trunk for the purpofe of taking care of and forwarding on whkbilhc 
the fame, as aforefaid, &c. and caufing the fame to be fafely de- defef4aiit 
livered to the plaintiff at Oxford: yet not regarding his faid promife fo4*co«^ 
and undertaking, &c. the defendant fo carelefsly and negligently the Uxxm 
condu£led himfelf about the conveyance of the faid trunk, that the fannocfhc 
fame was loft, &c. There were two other fpedal counts, (one JJariST"* 
charging * the defendant as a common carrier), in fubftance the coatna 
fame, and a fourth count for money had and received. The de* "^^ KhatiM 
fend:<nt pleaded the general iffue, and paid 5A into court upon the be^«^ 
three fpecial counts. able tut 

At the trial before Latorence J. at Oxford^ it was proved on the v*^^ >•• 
part of the plaintiff, that the defendant had paid 5/. into Court on t^u' iST 
the fpecial counts, and that the value of the trunk was 2o/. and 5/. uoM- 
there the plaintiff rcfted his cafe, contending that the payment of •«*J7* •^ 
money into court on thofe counts was an admiOion of the contraA ^i^^ 
as there laid, and concluded the defendant from difputing it. This thoag h Mm 
was refifted on the part of the defendant 5 and the learned judge, g^^y 
referving the point, permitted the latter to go into proof of his de^ tacjurt,'^ 
fence $ when it appeared that the plaintiff had not previoufly taken the piaimlt 
any place In the mail, but waited at the Green Man and Still in Oitf- g^JJ^* 
fird'Jreet^ for the coming* of the coach, intending to proceed by it Mxa^ oa 
if there were room for him.. He accordingly obtained a vacant /vchevU 
place ; but thtrt not bemg room for his luggage, it was agreed that ^T!*^ ^ 
u Ihould be fent by tfie next day's mailj according to M^e direAiona L ^ ^9 J 

wbioli 
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itoi. which ^e defendant gaiw. But no account wa» giren what had 
m become of the trunk* It was alfo proved, that there was ftuck up, 

Yatk in i4rge letters, upon a board in the coach*ofiice where the defend- 
W^LLAif ^^^ ^^' before he took his depacture, a notice, (fiich as is sfual io 
thefe cafes,) porponing that the proprietors of the carriage would 
not be refponfible for more than 5/. for any fpecies of property 
contained in any article loft or damaged, unlefs the fame were 
booked and paid for according to the value ; on the prefent occaGon 
the plaintiff paid 2d. for the booking ; but nothing was paid for the 
carriage. A vcrdi£t was taken for the plaintiff for 15/. befides the 
5L paid into court : and it was agreed, that if the court fhould be 
t '3^1 of opinion, chat the contra£l was not admitted by the payment of 
money into court on the fpecial counts, then a verdidi fhould be 
entered for the defendant. A rule nifi having been accordingly 
obtained for entering a verdi£t for the defendant, 

MilUs^ Abb§tty and Taunton fhewed caufe a^ainft it. The rule 
for paying money into court was made for the bene&t of a defend* 
ant. If the declaration conGft but of one count, he knows whether 
the contrail be therein trujy flated, and how to apply his defence. 
If he difpute the contrad itfelf declared upon, he muft do fo upon 
his plea. If he admit the contract, but only difpute the quantum 
of the damage, he may pay into court fo much as he admits to be 
due, and deny the reft by his plea. The fame obfervation applies 
where there are feveral counts ; the defendant may feled to pay 
money into court upon either, which will not conclude him from 
denying the contra^ ftated in the reft : otherwife, if he pay money 
into court generally ; for that refers to all the counts. But from 
the very nature of the thing, the payment of money into court up- 
en any particular count muft amount to an admiflion of the truth 
o( the contra^ therein ftated ; for unltfs it be truly ftated, nothing 
can be due upon it. It therefore leaves nothing in difpute but the 
quantum : and it throws the hazard upon the plaintiff of (hewing 
that more is due, if he proceed in the aftion. Where money it 
thus paid the plaintiff is thrown off his guard, and does not go pre* 
pared to prove the contra£t at the trial, but only the amount of the 
damages which ace difputed. Then the evidence offered at the 
trial by the defendant was inadmiflible, becaufe^ it goes to vary the 
contra A as laid i it (hews.that thecontradt was not general to carry 
for him as the plaintiff alleges, but a limited and qualified under* 

f T31 1 taking to be anfwerable for 5/. and no more. The cafes of Cox v. 
Parry (a), Watklns v. Towers (^), Hutton v. Bollon (f ), and Guttt* 
fidge V. Smith {d), all (hew that the payment of money into court 
Is an adinlflion of the contra£l in the count on which it is fo paid : 
« though, as in the firft-mentioned cafe, if the contra£l itfelf be il« 
Icgal, the Court will not permit the plaintiff to recover beyond the 
amount of what has been paid in ; becaufe they will not give effcA 
to an illegal contradl, though the defendant admit that he entered 
ifttQ iU 
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Ulffiams Serjt., ManUy^ and Bedford^ in fuppoit of the rule. 
Admitting that the payment of money into court is an acknow- 
ledgment of the caufe of a£lion ftnted in the counts on which it is 
paid in ; yet that does not conclude the defence made in this cafe, 
which is diftinguifiiable from all thofe cited. The evidence offered '■'■•**^ 
did not go to tviry the contra£t declared on ; it admits the under- 
taking to carry ; but like the cafe of a valued policy^ it is tanca* 
meant to an admiflion on the part of the plaintiff, that the value of 
the trunk did not exceed 5/.) not having been entered and paid for 
as fuch. [Lord Kenyon obferved, that in valued policies the plain- 
tiff declared on them as fuch.] In Gttiteridge v. Smithy though the 
payment of money into court on a count on a bill of exchange was 
ruled to be an admiflion of the defendant's hand-writing to fuch 
bill; yet it was not holden to be an admiflion that the whole bill 
was due : and in fuch cafe no doubt evidence of an acknowledg- 
ment by the plaintiff, that only a certain part was due, would be 
received. Co9s v. Parry went ftill further \ ipt though the con- 
trad was admitted, yet the plaintiff was holden not to be concluded 
by fuch payment of money from difputing the legality of it beyond - r 102 't 
the amount of the fum paid in. In GutUridge v. Smith only three 
judges were in court, and one of them differed from the others. In 
Huttcn v. Bolton^ though the damages laid were above 20/., yet the 
Court permitted the carrier to pay that fum into court, which wat 
the extent of what he had advertifed to bear ; for the purpofe, as 
they faid, of faving his cofts : and yet that would have been nuga« 
tory if he thereby admitted the truth of the whole contract ftated^ 
which included a larger fum. Here the defendant was obliged to 
pay the 5/. into court, which he; had engaged to anfwer for ; other- 
wife there mud have been a verdi<^ againft him to that amount. 

Lord Kenton C. J. The latter argument proceeds upon a 
miitake : the payment of money into court on a fpecial count ad- 
mits the contra£l as thare laid, but leaves the amount of the da-r 
mages iucurred by the breach of it open to difpute. One is alwaya 
ferry when the real juftice of the cafe is eluded by any trick or mif- 
take } but the Court can only look at the record, and apply the 
evidence to that. This cafe, both upon principle and precedent, 
is fo clear, that it is impoflible to raife a doubt, if I can but es- 
prefs my ideas upon it as cleariy as I conceive them in my own 
mind. The plaintiff Kates in feveral counts the feveral demands 
which he has upon the defendant. The latter fays, true it isy 
you have a demand upon me, arifing upon the feveral contracts 
ftated ki the firft, fecond, and third counts; but admitting that I 
am Kablc to pay yoti fomethmg upon thofe contra£ls, yet it is not 
fo mut:h as you claim, but only 5/. Bat as to the other demand, I 
owe yott nothing. The plaintiff does not agree to this, and the 
parties come to trial to have it rfcertained, whether more than that 
fam b due upon thofe fpecial contraQs. If the defendant had de- r j .^ -1 
Died aH, th€ plaimHF muft have proved all'; but as to fuch counts, ^ 
where he admits the contraCtss but only difputes the qviantum of 
the damage, the phintifFonly comes prepared to prove the amount 
beyond the r/. paid into court. At the trial the defendant changes 
his gromd and fays^ that the plaintxff hatf no right to recover be- 
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i8oi* yond the 5/., becaufe the contrail entered into was* not what is 

m ftated by htm in his declaration, but a different contradl. To 

Yatb which the plain anfwer is \ that he fliould not then have admitted 

^'^Z that the plaintiff had any fuch demand as he ftates, but fliould have 

Wu*i*Av- difputed the contrad altogether. And then if he had (hewn that . 

it was not a general agreement to be anfwerable for the value of 

the goods loft or damaged* but a fpecial limited agreement to be 

mnfwerable for no more than 5/. value* unlefs it were entered and 

paid for accordingly! the plaintiff muft have been nonfuited i for 

iiich a defence would have negatived the contrails ftated in the de- 

cbration. 

Grose J. It is too late now to fayi that the payment of money 
into court is not an admiffion of the contra£k as ftated in the count 
on which it is fo paid. In this cafe it admits the general agree- 
inent declared on to be anfwerable for the fafe carriage of the 
goods } whereas the real defence is, that the defendant did hot 
make a general but a particular and limited agreement to be an- 
fwerable : and therefore if the defendant had denied it altogether^ 
the plaintiff muft upon this evidence have been nonfuitedT 

Lawrbncb J. The plaintiff ftates a certain agreement, and by 
the payment of money upon the contraA ftated die defendant a<^ 
mits that he did fo contrail, but contends that he is not liable for 
more than 5/. damages under that contrail. The admiOion can 
refer to nothing elfe. He admits, (as Mr. Juftice Afiburfi fajs in 
[ 134 ] giving the judgment of the C^urt in Cqk v. Parrj («}, that the plain- 
tiff lus a right to maintain the ailion, and reduces the queftioa 
fimply to the quantum of damages he is entitled to recover. The 
tefidue of that cafe is no more than this, that if the contrail de« 
clared upon be illegal, the defendant ftiall not give it efleil by his 
admiihon ; becaufe no admiflion of the parties can conclude the 
court to make them give effeil to an illegal contrad. It is faid^ 
that if the 5/. had not been paid into court, the plaintiff muft have 
recovered to that amount. But that is not fo ; for upon this evi- 
den'ce it would have appeared that the defendant had not contrailed 
in the general numner in which the plaintiff has declared, l>ut had 
only made a limited contra^ ; and therefore the plaintiff diuft have 
been nonfuited # If this wanted authority, it is fupported by day 
T. WUlan {ff) \ for there the Court held, that the plamtiff was not 
entitled to recover even the 5/., the contrail being fpecial, and not 
general. So in Pigott v. Dunn (r), which was an ailion againft » 
carrier, where no money was paid into court } the goods loft wefe 
above 5/. value^ but had not been entered and paid for as fuch. 
The plaintiff contended, that flie was at all events entitled to rd« 
^VjBr the 5/., but the Court ruled otherwife. 

Le Blanc J. In th^ cafe of HutUn y. B^ltm the Court did 
not look to the confequences of paying the money into court. The 
idefendant there had applied for leave to do fo. Which the plaintiff 
objeiled to. But the Court admitted it to be done, without de-* 
ciding what tSStBi it might have. Here the plaintiff declares fpe-? 

f ially on a general contra^ to carry the goods for hire. The de* 

* • *- 
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fendant denies that he made fach an ondertakingi and contends it x8oi. 
was onljr a limited contra£l under certain reftriuions. Therefore 



upon the general iflue the evidence would have * negatived the con- Yatb ' 
tra£l declared on^ and the plaintiff muft have been nonfuited : but *l^ 
by the payment of money into court on the fpecial counts^ he has ^r Y^ r n* 
admitted the contraft to be as there laid. L 35 J 

Rule difcharged. 
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Whitborn againjfi Evans. ^r^^ih. 

HIS was an af^ion for goods fold and delivered, and on the By f. 1. of 
money counts. At the trial before Lord Kenyan C. J. at the ^^' 39^ 
laft Sittings at Guildhall the plaintiff recovered a verdidl for 4/. 15/., ^,0^!'^^ 
and the queftion was, whether he were entitled to cofts upon the jurifdiaioo 
ftat« 39 & 40 Gea. 3. r. 104. (0)9 thecaufe of aAion ariGng within ^<^ 
the jurifdidion of the G>urt of Requefts in London. By/ 12. of ^^^^^ 
that ftatutCi ** If any adion or (nit Jball be commenced iii any other Londoo u 
<^ court than the faid Court of Requeftsi for any debt not exceed^ enlarged 
^* ing 5/. and recoverable by virtue of the faid recited adls, (i. e. ^J^ 
*' 3 7ac» i. c\ 15. and 14 Geo. 2. r. lo. which limited the jurif- V* Aromthe 
<< diaion to debts not exceeding 40J.) and of this zGt^ or any of ^^^ ^^'- 
•« them in the faid Court of Requefts, then the plaintiff in fuch lyTi^ 
*< adion (hall not by reafon of a verdift for him, or otherwife, be ifmyic. 
•• entitled to any cofts whatfoever,*' &c. By/T i.of theadjfomuch ^®"^^^' 
of the recited a^s as reftrains the jurifdidlion of the Court of Re* [o*j!!17other 
quefis to debts not exceeding 40/. fhMfrom September 30/iS tSoo Coortto 
be repealed. Herd the adlion was commenced before the 30th, ^*^''*'^^ 
(viz. on the 24th of Septemttr 1B00,) but after the gth of July, cctdh^e/!' 
when the aA received the royal aflent. J*^^.^^? ^y^ 

Garrow (hewed caufe againft a rule for taxing the p'aintiffhis{^^*''^ji|?*J!^» 
full cofts, on the ground that the words of the 12th claufe, that if aIaim^ 
£136] any a£kion ^*Jball be commenced ** &c. muft refer to the pailing of recover any 
the aft, which was on the 9th of Jttly prior to the commencement ^dd iJm* tn 
of this aftion ; and therefore the plaintiff having recovered lefs words 
than )/. was not entitled to cofts^ But ^^findiht 

Lord Kenton C. J. was clearly of a different opinion. The ^J"^'*^" 
whole a£l muft be conftrued together, otherwife the greateft in- ccirirycoor 
juftice would enfue 5 for there would be an ititerval between the <*ruAion 
yih of July and the 30th of September within which the fubjca,|^[jf *i^* 
MTould be without any adequate remedy. Till the latter period he of ib« 3otJi 
could not have recovered in the Court of Requefts, the demand ^'«*^» 
being above 40/., therefore he had no other remedy than to fue in tb^p,^,!^ 
the fuperior courts. of the a^» 

Mingay in fupport of the rale. '"^^'^^ •»•• 

Per Curiam, Rule abfolute. Tjti^'X 

€Cdioj|. 

(^) c, X04. is the snaogement of p:ivat? and local %Sts. 

VolIL g— k ' RE- 



12B Cases im Michaelmas term, &c 

1801. 

»*— « REGULA GENERALIS, M. 42 Gio. 3. 

|T IS OftDBEBD ; that from mad after di^ firft izj of HUmj teim 
^ next, no jodgment be figned npon any warrant amhortfing any 
attorney to confefs judgment, witbont fuch wammt being delifeted 
to, and filed by the clerk of the dockets ; who is hereby ordered to 
file the fame in the order in which they Ihall be received. 

And.it is further ordered ; that erery attorney of this court, who 
ihall prepare any warrant of attorney to confefs any judgment, 
which is to be fubjeA to any defeafance, do caufe fuch defeafance 
to be written on the fame paper or parchment, on which the war- 
rant of attorney fliall be wntten ; or caufe a memorandum in writ- 
ing to be made on fucb warrant of attorney, containing the fob* 
fiuce flind tScSt of fuch defeaiance. 
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C A S E S 

ARGUED AND DETERMINED 

IN THE 

Court of KING'S BENCH, 

IN 

Hilary Term, 

In the Forty -fecond Year of the Reign of George III. i8oa. 



A 



Ex parte Michell, Glerk. t«/<&x. 

Rule was obtained on the part of the grantor of an annuity* An anoulty 
calling on James Mtcheliy clerk, to (hew caufe why tht war- fecured on 
rant of attorney and other fecurities given to fecure the annuity of"^*„^ ^*. 
fiiould not be delivered up to be cancelled,, and proceedings (laycd nuai vaiae 
in the mean time. It appeared by the affidavits of Ann Needham ^^^ "^^e 
and others, that previous to the year 1 796 (he became entitled to u^jw tbl 
certain leafehold and freehold premifes, (the latter fubje£t to her ftac. 17 (?«#. 
mother's right of dower,) and in April of that year granted an an- S- ^'^^'f- 
nulty of 6qL to James Jllichell xx'pon three lives for the conCderation ihc *nmri!y 
o[6ooL which was fecured on all the faid premifes. That 100/. were aifo re- 
part of the confideration money was paid by M'tchell by a banker's *"^5^ ^^^^ 
check delivered* to one J. H. S., Mrs. Needham^s agent, by herde- ^peny. a 
fire, upon which payment was received by him for her a month memorial of 
before the execution of the deeds for fecuring the annuity, for •/^ *nn«*^y» 
which a difcount was taken at the time of fuch execution. It was whoieVonl 
alfo alleged in thefe affidavits, that at the time of fuch grant the rtderation ca 
value of the freehold premifes was not equal to the payment of the '^Vf^ !*"" 
annuity. The memorial regtftered under the ftat. 17 Geo, 2- c. 26. ncy,i»good^ 
was of a bond of the grantor for fecuring the annuity, and alfo of tHough part 
an indenture dated 23th April 179S, whereby Anrt Needham " »" ^^aii^*"* 
confideration of the fum of 600/. of lawful money, &c. paid to her means of a 
by J. Mtchell in manner following, viz. 100/. therein-after paid banker's 
by J. M. to J. H. S. or bearer by the diredion of the faid Ann ^^^^'J^^ 
Needham^ and the further fum of 500/. paid at the time of the exe- which hai 
cution of the faid indenture did grant," &c. to 7- ^^' the annuity *>ccntauaU 
in queftion, payable out of certain freehold premifes, and alfo out bVthe ewn. 
of certain leafenold premifes therein mentioned. tor feme 



On the part of Michell it was fworn, that the freehold premifes, *'">* ^^^ 
which confided of certain hoafes in Lofidonj had' been reprefentedj'^*J^I,g" 
by the grantor to be of the value of the annuity at the time, and fodeeds. 
appeared to be on the infpeftion of his agent as well as from other *[i38 ] 
circumftances which were dated : and that the 10c/. had been ad- 
vanced to the grantor a month before the deeds were prepared for 
her accpmmodation in the manner defcribed. There v/ere other 
mattcVs in the affidavits not material to be dated. 

Vot. ir. L The 
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1802. The obje£^ion to the annuity principally relied on was, l. af- 
fuming the value of the freehold premifes not to be equal to the 



Es parte payment of the annuity, that the memorial was defcftive in ftating 
MicNKLL, that the 100/. part of the confidcration for the annuity was paid to 

Clerk. ^, . * , . , , ' ^ . . 

FmoI ^"^?^*"^o' *" money, whereas in truth the payment was made by, 
a banker's check pnyable to J. H. S. or bearer, and delivered to him 
as the agent of the grantor by her defire. 2. That the fame objec- 
tion was fatal, though the freehold premifcs were of the requifite 
value, the annuity being aifo fecured upon leafehold premifes which 
were not excepted out of the operation of the ftatute. 

GMs and Marryai^ in {hewing caufe again ft the rule, infilled 
that as the money had been received by the grantor before the exe- 
cution of the deeds for fecuring the annuity, the whole confidcra- 
tion was properly dated to have been p^id in money ; and it was 
immaterial to defcrtbc by what means the money had come to her 
hands. That the cafes requiring the particular fecurities to be ftated 
only applied where thofe fecurities had not been converted into cafli 
at the time, and therefore it was uncertain whether they would 
afterwards be available or not. That at any rate, as the annuity 
was fecured on freehold premifes of adequate value, the cafe was 
excepted by the 8th feAion of the aci out of the general operation 
of it ; and therefore there was no neccffiiy for any memorial to be 
regifttred. 

Gnrro^u and Reader contra contended, that the cafe came within 
the ilatute unlefs the annuity were fecured upon freehold alone of 
equal or greater annual value than the annuity. That here the freehold 
was (Intedto be of lefs value at the time, which was confirmed by 
its prefent (late, and alfo by the very circumftance of the grantee 
requiring the additional fecurity of the lenfehojd premifes. Then 
the obje&ion to the ftatement of the confiJeration in the memorial 
C 140 3 '"^^as fatal, according to the cafes of Berry v. Bertfiey{a)j andPtfc/v. 
Cabanes {b) \ where it was determined that if any part of the conC- 
deration of an annuity were paid by a banker's check, it ought to 
be fo dated in the memorial. 

Grose J. {c) It appears to me upon the whole, that the annnal 
value of the freehold premifes was more than equal to the annuity, 
and therefore there was no occafion to regiiter any memorial ; 
winch gets rid of the objection as to the payment of the lOo/. being 
therein ftated to be in money in dead of by^a banker's check* I will 
however fay a word or two on that point, AH the prior cafes jn 
which it has been deemed neceflary to fet out in the memorial the 
payment of any part of the confideration money by bankers* checks 
(where fuch has been the faft) have been where tnc check was de- 
livered as payment at the time of executing the deeds, when non 
condat it would ever be paid. But here the money had been ac- 
tually received upon the check a. month before by the grantor ^ 
therefore at the time of fuch execution the confideration might well 
' be ftated to be fo much money paid to hen 

(*) 6 Tfrm J^ep, 690. {h) t T«w Rtft, \\%, 

{t) LcMti Kenyan C J. waji abfent on tlii< dty hoin indir'fwlician. and omino^d (o darin{ 
I'ie red ol ihc te:m, with the excei>Civa of one day, wliea nocfaini; particular occurred. 

Lawrekcr 



iH THK FoRTt-$ECoMD Year OF GEORGE HI. 149 

Lawrbncb J. It has never yet been determined that when die x8o2. 

annuity is fecured both upon leafehold and freehold propertyy «-^ 

tiioogh the annual value of the latter be equal to the annuity, yet a Bx parte 

memorial of the annuity muft be regiftered under the (tatute ; and Mi^mttf 

the reafon of the a£l feems to be againft fuch a conftru Aion. The 

objeA of thcLegiflature was to guard neceflitous perfons againft im« 

pofition ; and therefore they required that the grant of annuities in [[ 141 ]] 

general fliould be memorialized, in order that it might appear what 

the true confideration was : but they excepted out of the general 

rule (among others) annuities fecured on land of equal or greater 

annual value whereof the grantors were feifed in fee or in 4ail in 

poflcilton at the time } conceiving fuch perfons to be in a conditioa 

to bargain fairly for themfelves. The exception therefore cannot 

the lefs apply to one who in addition to a freehold of adequate 

value is in pofTelTion of leafehold property alfo upon which he caa 

give fecurity. Now according to the weight of the evidence in this 

cafe it appears to me that the freehold was at lead of equal value to 

the annuity. Then as to the obje£lion taken to the memorial s i£ 

the money payable on the banker's check were a£iually received by 

the grantor before the grant of the annuity, it may I conceive bo 

dated as money paid to her by the grantee, without particulariziif 

the means by which the receipt of the money was before obtained 

by her. 

Le Blanc J. I think the balance of the evidence is, that the 
freehold premifes were of adequate value to the annuity : they were 
fo reprefented and conGdered to be at the time ; and if they were 
not, it would have been eafy for the grantor to have fliewn diftinA- 
ly when and how the value was leflened. As to the 100/. dated ia 
the memorial to be paid in money, it having been afhually received 
by the grantor before the deeds were executed was money had and 
received by her, by whatever means it was fo received \ therefore 
the Confideration was truly dated in the memorial. 

Rule difcbarged with cods* 



t -4^ 
WiLKS and Another again/i Back. w'^eih. 

•THE defendant being indebted upon an account to the plaintiiTs One wh» 

Wilts and Browne^ who were formerly in partnerfhip, as miU ^j"^*J *„^ 
jers, it was agreed to refer the matter to arbitration ; and accord- other on4er 
ingly bonds of fubmifBon were entered into by the parties as after • power of 
njcntioned; and the arbitrators by their award dated 14th ^'*ff{/f ^^'^^^^ 
1801, reciting that by two fcveral bonds dated 15th Jufte 1801, un^ cme it inthe 
ir tb< refpeBive hands andfeals ofM. Wilks and]. Browpe, millers, name of bU 
and late partners, and of W. Back^ the parties became mutually [unflhat 
boun4 to abide the award, &c. proceeded to award the fnm oi j^^^L be done it 
9^« id. to be due on the balance of accounts from the defendant to njuren not 

*U^ I • • /I* a >n wbat form 

tneplamtiffs, &c. of words 

f»ch eiecutioa it denoted by the fignthire of the otmet : at If oppofite the Ut\ be written '* for J, B,'* 
lth« ffiicipal) «• M, IV,'' (the attorney). (L. S.) 

L 2 Upon 
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i8o2. \jpon amotion to fet zCidc the award, the queftion was at lad 
refolvcd into this, whether H^Uks had cdmpetent authority to bind 



WiLKi Brotvne his late panncr by executing the bond of fubmiflion for 
*"twiS*^ him. As to which it appeared that by an indenture dated 28th 
Back. Augujl I ^99, between W'tlhs and Browne^ the latter for the conG- 
derations dierein mentioned did conftitute and appoint Wilks to be 
. his attorney irrevocable to afk, demand, fue for, compound, and 
receive all the debts and efFe£^s of the faid partnerfhip ; with full 
power for Wilks to fign, feal, and deliver in the name of Browne 
any deed, &c. whatfoever neceffary for the purpofes therein men- 
tioned, &c. By virtue of this authority Wilks executed the bond 
of fubmiflion in qucftion in this form : " Mathias Wilksi* (L. S.). 
« For James Browte, Mathias Wilh;' (L. S.), and it was fealcd 
L J43 ] and delivered by Wilks for himfelf, and alfo for his late partner 
Bro^Ofie : but th<; latter was not prefeut at the time. 

Garrow and Parnther^ in ihewing caufe againft the rule, did not 
difpute that according to Comhe^s cafe {a\ where any has authority, 
as attorney, to do an adi, he cannot do it in his own name, but in 
the tiame of him who gave the authority. But they contended that 
here the fealing and delivery was done by Wilks in the name of 
Br&wtie as well as of himfelf, which he had authority to do by vir- 
tue of the power of attorney oiAuguJt 1799 : and that the figning 
of his own name twice was not material, as he alfo figned the name 
6{Browney and declared that it was done for him. The form of words 
i^fed cannot invalidate the a£t where the authority is fuf&cient to 
warrant the aft done. If there had been only one feal, yet if the 
inflrument were fealed and delivered for himfelf and his partner, he 
having authority fo to do, it would have been fuflicient, according 
to the cafe of Ball v. Dunfterville [b). It is true that was done in 
the l^refence of the other partner ; but that was only material in 
that cafe, as (hewing that it was done by his particular authority : 
and here was a fpecial authority by deed to do the a£i:. 

Erjkine and Ccwyn contra. It is clear from Harrifon v. Jack- 
fon {c) that one partner cannot as fuch bind another by deed. Then 
, if the authority be derived from the power of attorney, Wilts ought 
to have executed it in the name of if/dn;/?^ the principal, and not 
in his own, according to what was faid in Combed cafe, and con- 
firmed by Lord C. B. Gilbt-rt in 4 Bac. Ahr. 140. and by Lord 
[ 144 3 Kenyan in White v. Cuyler{d), So in Frontin v. Small {e) a leafe 
fiiade by an attorney in her own name, though dated to be made 
•• for and in the name oP* the principal, was holden void, and that 
no adion of covenant lay thereon. Now here it was figned by 
Wilks «• for Browne ;" whereas the fignature ought to have been 
in the name of Browne^ though made by Wilks. Therefore as 
Browne would nbtv-be bound by the award, it is void for want of 
mutuality. 

Grose J. No doubt the award mud be mutual ; and for this 
purpofe the bond muft be executed by Browne as well as by Wilks 1 
but this is a fufficient execution by both. I accede to the doftrine 

(0 9 R^h 7^' ^ W 4 7<t^"> J^^» Vi' (0 7^«^ ^'/t ^07. 

in) 6 Ttrm Rtf. 177. ^tj s U. Ray. l^ii. S.C t Sira. 705. 

in 
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m all the caf-s cited, that an attorney muft execute his power m 1802. 
the name of his principal and riOt in his own name ; but here it ■ 

was fo done ; for where is the difference between figning J- B. bjr Wjlki 
M.W. his attorney (which muft be admitted to be good) and •"'^Another 
M. W. for J. S, 5 in either cafe the aft of fealing and delivering ^a'ck. 
is done in the name of the principal and by his authority. Whe- 
ther the attorney put his name firft or laft cannot afFe£t the validity 
of the a£t done. 

Lawrence J. No doubt in point of law, the ^(\ done muft be 
the a£l of the principal, and not of the attorney wlio is authorized 
to do it.' The whole argument has turned upon an affumption of 
fa£t that this was the a£t of the attorney, which is not well founded. 
This is not like the cafe in Lord R<iymond*s Reports where the 
attorney had demifed to the defendant in her own name, which 
(he could not do ; for no eftate could pafs from her, but only from 
her principal. But here the bond was executed by IViiks for and [ J4J ] 
in the name of his principal : and this is diftindly (hewn by the 
manner of making the denature. Not that even this was neceflary 
to be (hewn ; for if IViiks had fealed and delivered, it in the name 
of Broivne^ that would have been enough without ftating that he 
had fo done. Howevtr he firft (igns his own name alone oppo(ite 
to one feal to denote the fealing and delivery on his own account, 
and then oppodte the other feal he denotes that the fealing^ and 
delivery was for James Browne. There is no particular form of 
words required to be ufed, provided the a£l be done in the name 
of the principal. 

Le Blanc J. Wilks firft figned it in his own name, as for 
himfelf, and then to denote that the a£l was alfo done in the name 
of BroRvne^ he figntd it agaii) for James Bronviie. I cannot fee 
what difference ic can make as to the order in which the names 
ftand, 

]ELule difcharged. 



■M^ 



HtJLLE againji Heightman. ^jtliZ' 

INDEBITATUS Aflumpfit for wages due to the plaintiff as a Afeaauui 
^ feaman on board a Danijh (hip, whereof the defendant was cap* ^* Ti"? ""' 
tain, from Altona to Loudon^ Plea non aflumpfit. At the trial avoyigc ^* 
before Le Blanc J. at the fittings after laft term at Guildhall the from A- to 
plaintiff proved a fervic&^n fa£k as a feaman on bdard the (hip at f *,"**^f^ 
and from Altona until her arrival at the port of London, And it aftipuUdon 
appeared that after the (hip had delivered her cargo here, the cap- tk«c he 
tain would not give the feamen viftuals, but bid them go on (hore, ^^",1^°*^ 
[146] faying he could get plenty of their countrymen to go back for his wages 
their vifluals only fince the peace. That the plaintiff and others ciUtheead 
vent on (hore :. and when the captain required them a few days af- *g^^**^%^ 
tcrwards to go on board again, they refufed, faying, it was too late^ maintaio a 

genera) in- 
^<utas aflumpfit to recover his wages pro rata ss far as B, ; though he were there wroogfully dif- 
nifled by the defendant (the captain) : but his remedy is either for the breach of the fpecial dULVaJStp 
9t £tt loch tortious aA of the captaiA^s, vkhercby b« was pre? ented from e^ioing hit wagca. 

i*3 for 
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i8o2. for they had the law of him. (They had then brought adioni 
■ ■! agaioft him.) That previous to his departure for Denmark he 

fiviLK again required them to come on board, which they again refufed. 

H?caf - '^^^ defence refted on certain written articles of agreement Ggncd 
MAN. * ^7 the plaintiff and the reft of the crew, whereby it appeared that 
they were hired for the voyage from A/iona to London and bad; 
again. And (here was an exprefs ftipulation, that the feamea 
fhould aflift in bringing the (hip back agaioi and making her faft 
in a proper place, bsfore they could make any den^nd upon the captain 
for the nvages due^ under a certain penalty ; and another ftipulation 
that no perfinjbould in foreign parts demand any money of the captain^ but 
be contented with the wages received in advance, until the voyago 
was complied to the fatisfa£lion of the captain and owners, and the 
fliip and goods again fafely arrived at Altona. And alfo that it 
^ fliould at all times be at the captain's own option whether he would 

give them any money in foreign parts or not. That in like manner 
no perfon (hould demand his difcharge in fordgn parts, but be 
obliged to perform the voyage. It concluded with a general claufe 
of obedience to the captain, and for the performance of the duty 
of the crew : and that if any one (hould (hew himfelf averfe 
therein, he Ihould not only according ta law forfeit the whole of 
his wages* but alfo fuffer puoifhment^ &c. On proof of this agree- 
ment it was infifted by the defendant's counfci at the trial, that 
the plaintiffliad mtftaken his remedy, and that an adion of in* 

u '47 J debitatus affumpGt would not lie, but that he ought to have declared 
fpecially. On the other hand it was contended, that^he plaintiff 
might recover in this form of aflion for the rate of his ^ages up 
to the time when he was wrongfully turned out of the (hip. Bur 
J^ Blanc J. being of opinion that the wrongful a£l of the captain 
did not refcind the fpecial contradi by which the plaintiff wa^ 
precluded from demanding his wages till the end of the voyage \ 
though it gave a caufe of ajiion againft the captain for the tort 
. whereby the plaintiff was prevented from earning his wages under 
the contract, dirfded a nonfuit; with leave to move to fet it 
a(ide and enter a verdiA for the plaintiff for 6/. 17/. the amount o( 
the wages due to him at the time be left the (hip, if he were en- 
titled to recover. 

GiUs now moved accordingly; contending, that the fpecial 
contrafk was put an ^nd to by the wrongful aS of the defendant,, 
which prevented the plaintiff from performing the whole of what 
he had undertaken on his part. And therefore he had a right to 
recover in this form of a&ion fo much of his wages as he had ac« 
fually earned by his labour, and for which he was entitled to. a 
leafonable compeufation. And this he faid had been fo decided 
fome years ago (a), and had been generally adopted ia prac* 
tice. But 

The Courts referring to the cafe of Weflon v. Ltownes (i), as efta* 
blKbing the principle tliat while the fpecial contraft remained open 

(s) The DtSM of the cafe wm not mentiooed at the bar. ^. Whether It were Mr. 
JTeck's cafe tt Oxford^ S744> But!, A^.?. 139. ? or Harris r. Ok» ztff^incbiftcr Saqi. AflT. 
1750, cor. Lord Man^eU, iS, T whrch bear upon ihis point. 

and 
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and not refcinded by the drftrndanti the plaintiff could not recover i8oa. 

on the genera] counts in afTuaipfitf held that the ngiifuit was proper ; ■ 

the contrail ftill operating; and Hvll« 

Refufed the Rule (c\ ^^^-'"-^ 



(«] Vide fyuner t. Svcygh, i Strj. 648. and Tyuan t Bjrrett, i Ttrm Hf^, I3;« 



MAN. 



Mfii. 



BiLLETT agahijl McCarthy. /p,^ ,'J 

^HE laft infol vent debtors' aft of the 41 G^tf. 3. c. 70. contains One who 



Wit arreflc^ 
«ic the fuic 



* a claufe (f. 4.) in the ufual form ; whereby " ail and every 

** perfon and peribns, who on the firft day of March 1801 were ofiT^pufn- 

•* charged in any prifon or gaol for the non-payment of any debt tiff> ^id U- 

*• or debts, fum or fums of money, which did not in the whole ?'?^^1 ^". 

" amount to a greater fum than 1500/. and whole name or names the ift of 

** (hall be inferted in any fuch lift to be delivered in as aforefaid ; March 

•* taking the oaths, &c. and fliall ptfrform on their part what is l^^J^i ' . 

^* required to be done by the a£l ; (hall as to his perfon and effe£ts warJs com. 

** refpeftively be for ever rcleafed, difchargcd, and exonerated to «n*«cd in 

" fuch extent, and in fuch manner as is therein-after provided, and Jbri\ii7Cf*^ 

•• no otherwife." By f. 5. (a new claufe) "Any perfon who on the fame 

"'the faid ift of March 1801 was charged in any prifon or gaol P'-»"fiff be. 

*• or in cuftody q{ any keeper or gaoler of any prifon or gaol, for p7irin.»*bf 

** the non-payment of any debt or debts, or fums of money, not theinfoivcnt 

** exceeding, &c. and who fliall have been difcharged by any '^^^ '**< 

•* creditor or creditors, without the confent of fuch debtor after the J'^^* f^^^ 

^^ [149} faid I ft of Marchy and before the pafling of this a£t, may titled 10 be 

** nevcrthelefs take the benefit thereof, &c. in like manner as if f^^^^^^ 

•* he were in cuftody at the time of pafilng this aft : provided feaion oV 

•• any fuch perfon fhall petition, &c. and give notice,'* &c Then that %et on 

the 6th feftion (alfo a new claufe) provides "that if any perfon |||,*^^'l^'' 

•* (hall have been or (hall be committed to any gaol or prifon, or by impo^d* 

" to the cuftody of any keeper or gaoler of any gaol or prifon And this, 

•* refpcftively, at any time before thepajing of this acl^ for any debt JJ^^f* ^^^ 

" or debts, fum or fums of money, for wliich he or (he {hall have in execution 

" been imprifonedy at any time before the faid firft day of March »po»«judg- 

^ 1 801, and at the fuit of the fame plaintiff; then and in fuch fo^^j'ij^ 

*' Cafe every fuch perfon fhall be entitled to all the benefits of this amount of 

** aft, and be deemed and conftrued to be within all and every the t^«>ft« m 

*« provifions thereof, in like manner, in every refpeft, as if he or Jte original 

<< fhe had been charged in any prifon or gaol, and was aftually debt« for 

" imprifoned or in cuftody on the faid firft day of March xSoi/* J^**^** *« 

&c. This aft was paffed on tlie 27th of fune 1801. ]^it^^^ "' 

The ihort fafts of the cafe, fo far as they are material to be writ out of 

ftated, were thefc : The defendant, being indebted to the plaintiff *" inteiior 

in 50/. on a bill of exchange, was arretted on a writ out of the ^^"^ Jf *^ 

palace court for the debt, in 06lober iT96, and gave bail i and after Afanb -, cK^ 

fome proceedings, the defendant figned a cognovit, with a ftay of 34th jci .-, 

chat no pnfon entitled to the benefit of the t€t (hould be impriroacd by reifon of Uky juJ^roeiti I'ur j. . 
dcht, co(ts, &c. ow'wg or ^lowiog due before the Uid ift of March. 

L 4 execution 
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iBoz. execution on certain terms then agreed on. Thefe terms not 
having been complied with, judgment was entered up, and other 



;Biliett proceedings were had againft the bail without effefl ; and in Fe^ 
A-?CAt- iruary 180 1, it was finally agreed that the defendant ftiould give 
TKY. the plaintiff a warrant of attorney to confefs judgment, which was 
accordingly given, for 97/. including the origins! debt and cofts, 
[ 150 ] of which 15/. 15/. was to be paid on the 20th oi March 1801, 
and the remainder by weekly inftalments. The firft inflalment 
was paid at the time ; but the defendant afterwards making de-> 
fault, judgment v/as entered up againft him on the 28th oi March^ 
and he was arrefted on a ca. fa. and on the lath of June iZoi was 
committed to the euftody of the warden of thePleet, and gave 
notice of his intention to take the benefit of the laft infolvent a£^, 
at the lad OSlober feflions in Lotidon^ when he was difcharged. It 
alfo appeared by the defendant's affidavit, that he had been ar« 
refted and imprifoned at the fuit of one G. M^Guaran^ in Michael^ 
mas vacation 1 800, for a certain debt, to which he had put in bail, 
and that he had been, before the paffing of the faid infolvent 
debtors' a£t, committed to the Fleet in execution in the fame 
a£lion. But it did not appear that he was in euftody on the ift of 
March 1801. 

The plaintiff thereupon obtained a rule calling on the defendant 
to (hew caufe why the plaintiff (hou Id not renew the ca. fa. ifTued 
on the judgment in this caufe, and retake the defendant. This 
was at firft attempted to be fupported on the ground of fraud in 
the defendant in obtaining his difcharge ; but finally the queftion 
was refolved into the conftrufiion of the ad of parliament. 

Erfkine and Marryat (hewed caufe againft the rule, and con* 

tended that the defendant's cafe came within the 6th fe£lion of 

the a£l \ and that the fum for which judgment was entered up, 

and execution taken out being compounded, as well of the cofts 

as of the original debt for which he had been in euftody upon the 

arreft; before the ift of March^ made no difference; neither was 

it materia], that the firft inftalmenc was agreed to Jbe taken after 

[ 151 3 that period; being debitum in prxfenti folvendum in futuro. 

And they relied on the 34th fe£lion, which ena£ls, " that no per- 

*< fon entitled to the benefit of the a£t (hould thereafter be impri« 

<* foned by reafon of any judgment or decree for payment of 

<' money only, or for any deht^ damages, or cofis^ fum or fums of 

^' money contraded, incurred, occafioned, owing or growing due 

•* before the faid ift of March 1801," &c. and they referred to 

Cotterell v. Hooke (a), where it was taken for granted that a bond 

for fecuring an annuity which had become forfeited before the 

day named in an infolvent a£l, on which the defendant was dif* 

charged, was thereby gone, although the party might ftill be fued 

for fubfequent breaches upon a eovenant fox fecuring the fame 

annuity. 

Garrow contra faid, that by the very terms of the 34th fe£lion, 
no perfpn could avail himfelf of it who was not entitled to the 
l)enefi( of the a£k | and therefore the queftion ftiU rev^ted tp this, 

wh«thw 
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^arhether on the conftru£lion of the antecedent claufes the defendant ' 1 802. 
was fo entitled { That the Word made ufe of in the 6th fedlion^ ■■ > 

which was relied on, is imprifoned^ which means an a£iual com- Billxtt 
mitment to prifon, and not merely an arreft on mefne procefs, on w?ff"^ . 
\irhich the party is bailed. That the obje£t of the aft being thy** 
humanity and not juftice, it might fairly be confidered as the in- 
tention of the legiflature to make that di(lin£lion between thofe 
who were in a condition to liberate thenfifelves on bail^ and were 
therefore only conftru£lively imprifoned^ and fuch as were aflually 
confined in prifon. If the former had been meant, the phrafe 
would have been <* arretted and bailed," inftead of ** imprifoned/' 
BeGdes the wanant of attorney conflituted a new debt, for which 
he was not liable till the 20th of March^ when the firft inftalment ^ 152 } 
became due ; and therefore the 6th fc£lion of the a£l does not 
apply to this cafe. 

Gkose J. {a) Whatever doubts I entertained at firft (fonfider- 
iag that the laft infolvent 2l€l confined the defcription of the ob- 
je£ts to be benefited by it to the 4th claufe, as prior ads had 
done ; yet upon referring to the new provifions in th« 5th and 
6th claufes, I am fatisfied that the defendant's cafe falls within the 
latter. I confider that he was a perfon imprifoned^ within the 
meaning of the a£l, before the ift of March 1801, ha\^ng been 
anrefted at the fuit of the plaintiff for this debt, and obliged to 
give bail. We ought to give as large and beneficial a conftrudion 
as the words will admit of, in furtherance of the intention of the 
legiflature. The very alteration in the wording of the feveral 
claufes confirms this conftru£iion ; for the 4th and 5th claufes 
fpeak of perfons *' charged in any prifon or gaol, or in die cuftody 
«« of any keeper or gaoler of any prifon or gaol." Then the 6th 
claufe exprefsly marks the difference ; for it fpeaks firft of any 
perfon << committed to any gaol or prifon,'' &c. at any time before 
the pafling of the a£l for any debt for which hp (hall have been 
imprifoned zt any time* before the ift of March* The word im* 
prtfoned is of much larger fignification than the former defcription : 
therefore I think that the legiflature. meant to extend the benefit 
of the z(X to perfons, who, having been anrefted for any debt be- 
fore the ift of Match ^ were after that time, and before the pafling 
of the ad, committed to prifon at the fuit of the fame plaintiff for 
fuch debt. Such I think was thefituation of thi^ defendant ; and {| i^fj 1 
if he were entitled to be difcharged under the adl, it is unneceffary 
to enter into any formal queftion as to the mode in which his 
difcharge was obtained. 

Lawrence J. The general queftion on the conftrufiion of 
the a£l is now the only one to be confidered ; upon which I agree 
that a perfon anrefted, and giving bail before the ift of March 
for a debt before thea due, is to be confidered as itnprifoned within 
the true conftru£lion of that word in the 6th claufe. That this 
was the meaning of the legiflature is very apparent, upon com* 
paring that claufe with the fpurth. The general objc£l was to 

(tf ) Lofd KaifM C. J. who wag pfeicnt wKeD this cafe was firft sgitited ob a former 
^y« wai 1^ aWcnt mm iadiCpofi^Oi aa4 €ontUttc4 lb dyrifl^ the iqnaiii^cr of the 
tcfim 

enable 
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i8o2. enable debtors to get difcbarged out of caftody upon giving op 
"^ ' effe^ to tbeir creditors :.but it was necefiary in ib doing to 



BiLLETT guard againft improper pradices; and therefore, bj the fourth 
iT^C^. ^^^i<^"> ^be benefit is confined to perfons a^ually charged in 
tht'* prifon for debt on the ift of March i8oi* And by the fixth fee- 
tion it is extended to perfons a£luaiJy committed to prifon before 
the pafling of the a£b, provided they were imprifoned before the 
I ft of March ; evidently, therefore, looking to the cafe of perfons 
who had been bailed out in the intermediate time, and who were 
therefore not in actual cuftody on the iftof ^ar^. One arretted 
and bailed may to all intents and purpofes be faid to have been 
imprifoned. 

Le Blamc J. We ought to conftrue the words of the ^Ct 
Itberallyi in order to efic£iuate the intent of the leglflature ; which 
was, that perfons in cuftody for debt (hould be difcharged on cer- 
tain ccndttions. The atb provides for three defer iptions of per- 
fonsi I. Thofe who were charged in any prifon or gaol on the 
C ^54 ] firft of March 1801, and fo continued till the paifing of the a£l. 
2. Thofe who were fo charged on the r ft of March^ but were dif- 
charged without their confent by their creditors after that day, and 
before the palling of the act. And 3. Thofe who having been 
arrefted before the ift of Marcb^ though not in adual cuftody on 
that day, fhall afterwards have been committed in aftual cuftody 
for any debt at the fuit of the fame plaintiff before the pafiingtf>f 
the aA. The diffei^ent manner of wording the feveral claufes 
warrants the opinion that the Legiflature looked 'to the difference 
contended for ; for in the former part of the 6th claufe they fpeak 
of perfons <' committed to any gaol or prifon^** and in the latter part 
they change the defcription to perfons who fliall have been //»- 
prifoned before the xft of March. Now it is plain that one who 
has been arrefted, though for ever fo fliort a fpace of time, and 
giving bail, by whom he is liable at any time afterwards to be 
re-taken again, comes within the defcription of a perfon who has 
been impnfoncd ; and dien the cafe is brought exprefsly within 
the 6th daufe. 

Rule difcharged. 



jlj^ ♦ Pindar again/i .Wadsworth. 

Acrmvoner HTHIS was an aAion on the cafe by a commoner againft a 

inay nuin- A ftranger for injuries to his right of common. 

ijon 00 ^ 1*^^ ^'^ count of the declaration ftated, that the plaintiff' was 

cafe for an poflefled of a certain mefluage and land, &c. in the parifti of 

"*i^ ^^ Bambrough in the county of York, by reafon whereof he was en- 

noo by ritled to have common of pafture cli a certain wafte called Bambrougb 

takiog MMy Common for all his commonable cattle levant and couchant, at all 

^m cbence ^j^j^j gf ^^ y^^y . ^xiA that the defendant knowing the premifes, but 

whidh'wtt [155] contriving to injure him and deprive him ofthe advantage of 

dropped 00 

It by the cattle \ though hit propoitioii ofthe 4ao»age be found only to the amoimt «f a fivthing : tt 

loAft the finanjie& of the damage fbvod is 00 grouad tor a q(uifuit^ 

lus 
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his faid commoiij &c. wrongfully carried from oflFthe faid coannpn i8o2. 
and converged to bis own me fo many loads of manure and dung in ■ 

wbich before, &c. bad been dropped and made on the faid oom- Pimoar 
oion by the cattle from time to time feeding thereon, and which S^^ 
ought to have remained there for the purpofe of nouriflung and woiiV. 
increafing the herbage there ; whereby the faid common and the 
herbage thereof were then and there greatly impoveriihed for want 
of the faid manure and dung which would otherwife have remained 
on the faid common and increafed the herbage and grafs thereof; 
and thereby the plaintiff during the time aforefaid could not ufe 
the faid common of pafture upon the faid common in fo beneficial 
a manner as he ought to have done, and would otherwife have 
done, &c. and his faid right of common by means of the pre- 
mifes has been greatly leflened in value, &c. The fecond count 
was for injuriouily caufing to be placed and made fo many heaps 
of dung and manure upon the faid common, and wrongfully con- 
tinuing the fame for a long time, &c. whereby the plaintiff during 
that time was ob(tru6led in the faid common of pafture, and could 
not enjoy the fame in fo ample and beneficial a manner as he 
otherwife might have done, &c. The third count was for a com- 
mob trefpafs. 

At the trial at 2Vi before Lord Alvanley it appeared that the 
plaintiff had a right of common upon the wafte in queftion,and 
turned his cattle thereon. That the defendant, who farmed two 
acres of land of the plaintiff adjoining the common, had made a 
pta^iice for a long time before the a£lion brought of gathering up 
the dung from the common and carrying it off in baikets and wheel- 
barrows for fale. That he and others had been frequently warned C 156 ] 
againft this pra^ice, but without eifedl, thouji;h the defendant had 
often promifed not to repeat it. The common was between two 
and three hundred acres in extent, and the lordfliip of the manor 
was difputed by feveral claimants. For the defendant it was in- 
fiftedy that as each of the commoners (of whom it was faid there 
were 42) had an equal right to bring an adion, and as the injury, 
if any, was fo trifling, the a£lion would not lie ; and the plaintiff 
ought to be nonfuited. In fupport of which were cited Robert 
^arfs cafe (a), BuJL N. P. 1 20. and a cafe of Rigg v. Parfons 
before Cb^mbre]. at the laft Lent affizes for the county of Lan^ 
cafiiTi where in an a£iion on the cafe in the nature ot wafte the 
learned Judge was ftated to have faid that in analogy to the a£tion 
of wafte, in lieu of which the prefent form of adion was fubfti- 
tuted, unlefs the damages found amounted to 3/. 4//. the plaintiff 
could not have judgment. Lord Alvanley however retufed to 
nonfuit the plaintiff, but left it to the jury to fay whether the plains 
tiff had fuftained any and what damages : and they found a verdid 
for him on the firft count with one farthing damages. In Mi^ 
cbatlmas term laft a rule nifi was obtained for entering a nonfuit. 

On that occafion Lord Kenyan C. J. (who was not prefent in 
court on this day) faid, that this had been vexata queftio for two 
centuries paft* That Lord Coke was of opinion that a commoner 

could 
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i8o2. could not maintain fuch an a&ion without fliewing that he had 
fuftained an a&ual injurjr. And in a cafe which he remembered 



PivDAB to hare occurred, when he was at the har, where the lord of the 
^ds"/ manor had given leave to Mrs. Leffingham to build a cottage on 
wokth' ^^ wafte at Hampjleady for which an a£lion wa$ brought by a 
r jry 1 commoneri Lord C.J. D<Grej was of the fame opinion. That 
he himfelf could not then underftand why the fmallnefs of the 
damage could make any difference in point of law : but when he 
found that the learned Judge had pounded his opinion on the au- 
thority of Lord Coke^ he fubmitted nis judgment to theirs. 
* Lamie now fhewed caufe. No queftion can arife in this form 

of aAion on the artfunt of the damage, but only whether any 
damage were fuftained by the plaintiflF: that was properly left to 
the confideration of the jury, and they have found the iz&. for 
him. It alfo appears that the defendant was a wilful wrong- 
doer, having perfifted in doing the injury complained of for a long 
time, and suiter notice to defift ; and is therefore not entitled to 
favour. If he had a right to do the a&, all the world have the 
fiime right. It was left to the jury to fay whether this were a fub- 
ftantial deterioration of the common : and the decifion of that 
faft with the plaintiff decides the cafe ; for if the common were 
deteriorated, all the commoners who ufed die common muft fuf- 
tain an injury. It cannot be denied that ads of this nature muft 
impoverifli the common. It can qiake no difference whether the 
manure dropped from the cattle on the common, or .was put there 
purpofely by the comihoners : and then it muft follow, that if this 
adion will not lie, no a£tion would lie for taking away the manure 
in the other inftance. Mrs. LeJJinghan!% cafe before Lord C.J. Dt 
Grey did not pafs without difapprobation at the time : but there 
the cottage was built on the common by leave of the lord, which 
might vary the confideration. At any rate that cafe was ruled 
prior to the determination in Wells v. Watling (a), where it was 
fettled that an afiion on the cafe lay for a furcharge of the com- 
[ 158 J mon, although the plaintiff* had not turned on any cattle of his 
own at the time of the furcharge. And De Grey C. J. faid, it is 
fufficient if the plaintiff^s right be injured, whether it be exercifed 
or not. Gculd J. faid, that he had always thought the do61rine 
of Lord Coke in Marf% cafe (3), that there muft be a lofs of the 
common in order to maintain this adlion, a lingular doArine of 
his ovm, and no part of the judgment of the court. And that 
it appeared from a Browhw^ 140. that an a£lion lay for this dar 
mage, be it ever fo minute. Blackjione J. obfcrved, that any a£l 
which would ground a per quoi^ and leflen the profit of the com* 
mon, would fupport an a£lion againft the commoner. Now the 
profit may be leflened as well by taking away that whi^h contri* 
butes to produce the griafs, as by eating tit when produced. 
Nares J. referred to the cafe of the Tunbridge . Wells dippers (r), 
to fhew that a probable damage was a fu6&cient injury to ground 
an a£lion. In the taft-mentioned cafe it was impoflible to prove 
any fpecific damage fuffered by any individual dipper by the in« 

{0) a BUu. Hif. isj], (^) 9 GMT3. (0 a ^lif. oa. 

terloping 
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terlopiog of a ftranger : but the court faid it was an injuty to all i8o2. 
who were intereftcd. Then if fo> it mud neceflarily be an injury ■■ 

to each. Then came the cafe of Hohfon v. Todd (a), in which all Pinoak 
the former cafes were confidered ; and there it was determined ^^p-^. 
that one commoner could maintain an a£tion on the cafe againft y^Qxin, 
another for a furcharge, although he himfelf had alfo furcharged the 
common, and confequently had had more enjoyment of it than he 
was entitled to. There BuUer J. exjfrefsly difclaimed any confi- 
deration of the fmallnefs of the damages ; s^nd faid, the only quef- 
tion was. Whether any injury had been done by the defendant to 
the plaintiff? The defendant, he faid, was a wrong-doer, and the 
plaintiff was entitled to the a£iion withput proving .any fpeciiic 
damage. He alfo obferved, that there was another ground on 
which the a£tion might be fupported, namely, that the right was C ^59 1 
injured. And that if a commoner could not maintain fuch an 
aaion be(Saufe his own cattle had grafs enough, he muft permit a 
wrong-doer, like the defendant, to gain' a right by the length of 
poffeffion. It was faid at the trial, that the lord might bring the 
aAion, but not a commoner, in order to prevent a multiplicity of 
a£lions ; but that is no obje£lIon where the injury is done to many, 
as in this cafe. The fame might be urged againft an afiion by 
one commoner againft another for furcharging the common, which 
lies without difpute. So, if any commoner build on or inclofe 
the common {by Befides, the lord may collude with another, and 
ref ufe to bring the a&ion ; or, as in the prefent cafe, the property 
of the manor may be difputed. 

Barrow contra endeavoured to fupport the rule on three grounds ; 
T. becaufe of the exility of the damage, of which the law would 
not take notice in order to fupport an a£lion( 2. to avoid multi- 
plicity of a£lions; 3. to avoid circuity of a£lion. i. Marfs 
cafe (r) is in point, that for every feeding by the cattle of a ftranger 
the commoner ihall not have an ailize nor an a£lion on the cafe ; 
but the feeding ought to be fuch per quod the commoner could not 
have common of pafture for his cattle, but proficuum fuum inde 
per totum idem cempu^ amifit. So that if the trefpafs be fo fmall 
as that he has not any lofs, &c. he (hall not have an adion for 
it ; but the tenant of the land may in fuch cafe have an a£tion. 
Here the damage is oply eftimated at a farthing. And by ana- 
logy to the old a£tion oJFwafte, as the damage does not amount to 
3/. 4^. the plaintiff is not entitled to judgment. This rule was C ^^^ 3 
holden to apply to an adion on the cafe in the nature of wafte, 
by Cbambre J. in Rtgg v. Parfons before mentioned \ to which the 
prefent adlion bears great affinity. And it is fupported by Bull. 
Jtf. P. 1 20. and The Keepers and Governors of Harrow School v. AU 
derten (rf), where all the cafes on this fubjed are colleftcd. Then 
if the defendant would be entitled to judgment on this finding, it 
goes to the caufe of a£lion, and will fuftain the prefent appjica-^ 
tion to enter a nonfuit. 2. If this be fuch an injury for which 
an a&ion lies by one, it is equally maintainable by all the coth« 

(a) \7trm titfw 7 1. {h) Vide i Rtil. Abr, S9. //. 8. ft 405. and % Lean, 203. 

CO 9 Cq. IZ3. (<0 1 Mcf, fif Pull. 86. 

f moners 
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iSo^. moaers re^AWeljr, which will lead to a mttUiplicity ^ fuits i t# 
avoid which the law gives the a£lio9, if at all, to the loid only* 



PiNRAR Where the injur j is fmall and compDon to a great manyt none of 
^i^ them (hall have an action, according to WiUiami% cafe («) i aa for 
woIVh. lion- performance of divine fervice in a manerial chapel; for nnfanoe^ 
in highways, &c* And this agrees with ^oiys. cafe (^) before 
mcntionedj in which is cited Buttolph v. Kipping^ H. 5 Joe. !• in 
C. J?. 3. The court will enter a nonfuit in this cafe to avoid cir- 
cuity of afkionl For by the flat, aa & 23 Car. 2. c. g. f. 136. for thef 
prevention of trivial and vexatious fuits» in all a£UonS of trefpafs^ 
aflfault and battery, and other perfoHol a^nns^ where the Judge fliall 
not certify that the freehold or title of the land menticmed in the 
declaration was chiefly in queftion, the plaintiflv in cafe the verdi£i 
is under 40/., (hall not recover inore cofts than damages, &c. <^ and 
the defendant may have his aSlian againji the plaintiff for fwh vefcatmts 
/uit, and recover his damages andcofis^* '&c. 

[ 161^] Grose J. It was properly left to the jury to fay whethet any 
damage were fuftained by the plaintiflP, and they have found that 
there was damage. It is true that the amount is but trifling : but 
the*defendant appears by the evidence to have been a very perverfe 
tortfeafor ; for he perfiited in taking the .manure from off the com-^ 
mon again and again after repeated warnings to abftain. Then the 
only queiUon is, Whether a man cannot maintain an a&ion againft 
another for doing that which is an undoubted injury lo him as well 
as others, becaufe the amount of the individual damage is propor* 
tionably fmall. But it is faid that a commoner cannot maintai^aa 
aflion for a trifling damage done to the common, but that the 
lord alone (hall have the adion. I know not how that remedy ia 
to be obtained in this cafe ; for it appears by the report that the 
ownerfhip of the manor is at prefent uncertain, being claimed by 
feveral perfons : and can it be contended that wrong-doers may con* 
tinue to commit torts upon the commoners with impunity till the 
title of the lord can be afcertained. It is true, that in Mrs. La£b^ 
ham's cafe Lord C. J. De Grey rather inclined againft the adion : 
but I well remember that many eminent perfons of the pvofeffion did 
not approve of that doArine : and I alfo know, that in the cafe of 
tTelJs V. Watting Mr. Juflice Gould was decidedly of a diflereat 
opinion \ and queftioned the do£^rine of Lord Coke in Marf% caies 
and in the cafe Hobfon v. Todd Mr. Juftice Buller was dearly of opi« 
nion, that the fmaiinefs of the damage was no bar to the a£Uoo by 
the commoner ; but that the queftion was. Whether any injurv had 
been fuftained by him ? That indeed was the cafe of a forcharge 
by a commoner ; but the principle is the fame : and I remember 
an argument urged by the la{t-mentioncd Judge which weighed 

r i(Sa ] very much with me ; that if a commoner could not maintain in ac- 
tion of this fort, a mere wrong-doer might by repeated torts in 
courfe of time eftablifli evidence of a right of common. The jury 
having found that the plaintiff has in izQc fuftained a damage, I do 
not fee how we can fay that the adlion is not maintainable ; or by 

('} S ^* 7S< ^* (^) 9 CSv* 113. e. tBd tide s Bnw^, 197^ 

whom 
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Vfhotsi elfe it is to be maintained if not by him. Then it i$ urged, 1&02* 
that if one commoner may maintain an a£tioni all the reft may, » 

ivhich will lead to a multiplicity of fuits. The plain anfwer is, that PindAr 
if a man will commit an injury to many inftead of one, he muft ^^•''^ 
make fatisfaftion to all ; and it does not lie in his mouth to fay, that woItV. 
becaufe he has injured the rights of many, therefore he (hall make re- 
paration to none. On the contrary, the more cxtenfive the injury, 
the more ought he to be bound to make compenfation. 

Lawrence J. This matter comes on upon a rule for leave to 
enter a nonfuit ; and therefore the laft objedion urged againft the 
the verdift, fo far as it arifes upon the ftat. 22 and 23 Car. 2. c. 9. 
does not apply ; becaufe that (tatute fuppofes that the plaintiff may . 
maintain the adion ; but in cafe the damages recoveixkl are under 
40/. and the Judge does not certify, it gives the defendant a remedy 
for fuch a vexatious fuit by adion. JHowever it lias been generally 
fuppofed that that ftatute only relates to anions of trefpafs {d)» 
'^Then it is objedled, that the maintenance of the adion would tend 
to a multiplicity of fuits : but if there were any weight in that argu« 
mem, it would alfo go to (hew that no adion could be maintained 
by a commoner for any injury, however ferious, done to his right 
of common ; as if a ftranger had driven a herd of cattle on the com- C 1^3 3 
mon, and kept them there for a month ; becaufe it might be faid 
that if one a^ion of this fort were maintainable, each of the com- 
moners to the amount of forty-two would havp the fame remedy 
againft the wrong-doer; but that is clearly otherwife. Then the 
objection is refolvable into this, that the amount of the damage 
fuitained is too fmall to fupport an action. But all the cafes which 
have been cited only go the length of (hewing that if the commoner 
cannot prove damage fuftained by him in confequence of the wrong- 
ful zSt of the defendant, the a£tion will not lie. For if he have 
not been prejudiced, he cannot be entitled to reparation. Where- 
as here the jury have found damage fuftained by the plaintiff, though 
but to a fmall amount; therefore he has made out that which is 
the ground of this aSiori ; and if " fo, the fmallnefs of the damages 
can be no reafon for entering a nonfuit. However, the opinion I 
have delivered is without prejudice to any obje£lion in arrcft of 
judgment; 

I^E BjLANc J. The only grounds for n?aking the rule abfolute 
muft be either, that no a£tion lies by a commoner for fuch an injury, 
however great the amount ; or that the damage fuftained in the par- 
ticular cafe is too fmall to fupport an aftion. Here the plaintiff 
was bound to (hew that he had fuftained fome damage ; for he was 
only entitled to recover to the extent of the damage fuftained by 
him. Then can it be contended, that taking away ali the mnnure 
from off the common would not prejudice the commoners ? And if 
fo, the defendant having taken away fo much, that conftitutes a 
damage. Then the jury have afccrtaincd the extent of the damage 
fuftained by this plamtiffat a farthing. Therefore the z€t done by 
the defendant being injurious to the common, and the extent of 
the injury done to the individual commoner having been afcer- C 164 J 

(«) Vijc % Tiirt traff. 873. 

9 , tiincd, 
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i8o2. tained, there can be no reafon becaufe of the fmallnefsof the Ai^ 
mages for entering a nonfuit. The dccifion'in the cafe of the 



Pindar kceperSy &c. oi Harr<nu Schoolv. Alderton {a) was made with re- 
*r*'»/ ference to the old dodrine in aftions of wafte, whereby the thing 
*"*'. wafted is to be recovered as well as dama>;cs. 

Rule difcharged. 



WORTH* 



wafted is to be recovered as well as damages. 

{a) 2 B9f. & Pull. 86. 



Wtdmijjaj. The Kjng agalnji the Inhabitants of Woodland. 

Fib. yi. . 

A Hire- A*^^ the Quarter SeOTions at Lancqflerj John Woodbum appealed 

^tk, (or u -^^ againft a rate made for the relief of the poor of the townfiiips 
cSted'la'^ or divifions of Woodlandy Heathwaitet 8c c. within the parifli of 
mine) *!•*'*" Kiriy IreUth. The Court confirmed the rate as to the feverai fums 
rateable to afiefled upon the appellant for his lands and woods (a) \ and as to 
the poor. jjj^ fevcral fums afiefled upon him for his Jlate-ivorks, the court (be- 
ing of opinion that the appellant ought not be rated for his flate- 
works) amended the rate by expunging the fame i fubje£k to the opi- 
nion of this court on the following cale : 

The appellant is the occupier of certain flate quarries in tlie faid 
tqwnOiip. The working of fuch quarries' is attended with great 
expence and rifk, and is confidered always as a matter of uncer-^ 
tainty and fpeculation. The outward furface of the country when 
the toil is taken ofF is generally a fort of rock compofed of flate 
C 165 ]] mixed with coarfe ilone, which is very hard, and not at all proper 
for fplitting flates. Some idea may be forn^ed by fkilful p;^rrons 
whether the proper kind of flate may be found below. The pro- 
cefs adopted for procuring flates is firfl: to remove the foil, and then 
to blaft the coarfe outward rock by means of gunpowder. Some- 
times a good vein of pure flate is difcovered. 13ut it has often hap- 
pened that works have been carried to the depth of thirty yards at 
the.expence of fome hundred pounds without meeting with any. 
The beft flate is at tlie bottom of the quarries, many of which are 
upwards of fifty yards deep. A good vein when found may laft 
for fome years : at other times the veins are foon worked out. A 
(haft is never funk, as in coal-pits, the quarries being commonly 
worked by day-light ; though a level has been known to be driven 
one hundred yards under ground. When the pure flate is found 
large blocks are detached by means of gunpowder, which are af« 
terwards fplit by iron tools or gunpowder into thin pieces of 
merchantable flate. Thefe ought not to be thicker than half an 
inch, ^and are more valuable according to their lightnefs. It is fo 
difiicult to procure pieces of fufiicient fize and of the proper thin- 
nefs, that for one cart load of merchantable flates it is ufual to be 
encumbered with forty cart loads of refufe flate of no value, though 
of the pure fort of flate, being too fmall for ufe. When quarries 
are opened in the wafte, a rent is fometimes paid to die lord for a 
certain diftri£l : fometimss he receives a fum of money for every- 

(«) Thereladve fums aHefTed were ai follow g | for the lands )/. 91. $d. fcr tbewoodt it. 
^, aod for the llate-woiks the fcfcral fomt of a/. %s.H.%nd iL 5^ 

ton 
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ton of flate procured. In the inclofures a rent is generally paid for 1 8o2« 
the land. The flate mines have never before been rated. . . , 



The Attorney^General 2Xii Raincock in fupport of the order of Sef* The kwf 
fions. It is agreed that mines in general are not • rateable to the ^f""*^ 
poor within the ftat. 43 Eliz. c* 2. and that the mention therein of biiaou oV 
coal-mines is not by way of example, but in exclufion of all other Wooq. 
mines, according to the maxim that exceptio unius eft excIuGo al- x-anp. 
terius. Upon this principle lead mines were holden not to be * C ^^ 
rateable {a)* The only cafes in which this fpecies of property * » 

has been determined to be rateable, have been where there was no 
riik or uncertainty \ as in Rowis v. Gel/ (^), where the lefTee of 
lead-mines received certain profits called lot and cope from the 
adventurers who worked the mine, without any rifle or expence on 
his part. Or as in /Z. v. 5/. jigttes (r), where the owners of fee 
farm of tin and toll tin were deemed rateable for fuch profits. But 
here the cafe ftates, that the mines are worked at great expence 
and riik. The only authority which bears hard againft the appel- 
lant is that of Re9c v. Alberbury (^), where lime works were adjudged 
to be rateable. But the working a flate mine, is more a matter of 
fcience and adventure than condu£iing a lime-work. The lime* 
ftone'is found near the furface, and is applied to ufe as it is dug 
«p, and no flcill is required to prepare it for market ; in all which 
particulars it differs from the prefent fubjeft matter, which may 
more properly be confidered in the nature of a mineral, and comes 
within the general exception as to mines. 

Wood and Hornby contra were flopped by the Court. 

Grose J. The only ground on which it is contended that the 
fubjeS matter is not rateable is, becaufe it is denominated a mint : 
but though that word has flipped in at the end of the cafe, yet it [ 1^7 1* 
cannot alter the nature of the thing, which is nothing more than a 
flate-work, and no mine in the proper fenfe of the word. Then 
how is it poQible to diftinguifli a flate- work in this refpef): from a 
lime- work, which has been determined to be rateable ? The ex* 
prefs mention of coal-mines in the ftatute has been holden to be 
an exception of other mines ; but there cannot be a doubt but that a 
flate- work, not being a mine, and producing profit, ought to be 
rated. And the cafe exprefsly diftinguiflies between the annual 
ralue of the flate-works, and of the lands which were feparately 
aflTeffed for their refpe^iive vahies. 

Lawrence J. I confider the cafe of Rex r. Alberbury as having 
decided this point : but if this be a mine, the fubje£i matter in that 
Cdfe was improperly defcribed. In truth however neither lime nor 
flate-works can be deemed to be mines, in the fenfe in which they 
iprcrc conftrued in the cafe of Repc v. Richardfofi to be virtually ex- 
cepted out of the ftat. 43 Eli%. For Lord Mansfield^ fpcaking-of 
foch mines, confines the exception to fuch as are governed by 
particular laws of their own ; like thofe in Devon/hire^ Cornwa//p 
and other counties, the ownerfliip whereof is exercifed in a diflltrent 
manner from that of the foil. And this he confiders might be a 

UV 7^* Gtmintr suJ C$mfi0iiy fir fiulting 4vwn Z$aJ» tfe. ▼. MiehMrdfin and othfti^ 
X^urr. IJ4I. {k) Ctpfn 451. C) 3 '^frm Utf, 4^0. (</) ^i<, i vol. 534. 

VpL. II. M rcafon 
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|8o2. reafon why thtj were not named in the ftatute. Now that part 
of bis argument is totally inapplicable to the prefent cafe. But if 



Tlw Ktii« every fubftance which is raifed from under the fnrface of the foil 

rSTiiIba- ^^ ^^ ^ confidered as the produce of a mine, and therefore that the 

ritanct •r profits of it are not rateable, the exception will equally extend to 

Wood. gfaTcl, (and, marie, ftone, and the like ; none of whicn were ever 

^ANs. confidered as the produce of mines. 

>£ f 68 ] Lb Blanc J. This cafe is within the principle of the decifion 

in Rex V. Albtrburj^ and is not within the virtual exception of the 

ftat. 43 Eliz. 

Order of Sefllons quaflied. 



WtJn4.itf^ The King armtf/l The Inhabitants of Clifton. 

Atioppoisc- 'T^WO juftices by an order removed J, HolUs^ his wife and 
vfiatofone ^ children by name, from the townfliip of Clifton to the town- 
^"^ • ^'P ^^ Yidiirfiej^ both in the county of Dtrhj. The SeOions on 
uwnlbip it appeal quaflied the order, fubje£l to the opinion of this court, on 
ikf ^*** the following cafe : 

^i40r!s. *• ^^^% the father of the pauper J. HoUis, in the year 1780 
«. ift. fe. ' wicnt with his family to reCde at TUIdirJliy^ under a certificate dated 
g^^'* the iSth N^jfember 1780, under the hand and feal of J. Warring-- 
Md atZtii. '^ ^1 o^tfcer of the poor of the townfliip of Stutjlon in the 
cote fiiMtd parifli of AfiAomi in the &id county, and duly allowed by two juf- 
^f g^ ticeSt acknowledging the faid R. /f., Hannah his wife, and J^eph 
TTjj^ «ia their child (the pauper) to be inhabitants legally fettled in Sturfien. 
^m 6. The faid R. H. with his family reflded at Tulderpj under the faid 
•J^*^ certificate about a year, when he returned to Sturfton with his 
^^ iamilyt except the pauper J^epK who was then only two years old, 
«c^ dM who was left with his grandfather in Tulderjlej^ with whom he re- 
V^i^^^ fi^<l till he WIS fixteen years old, when hie was hired and ferved 
tfan« by dio ^ yc^ur in Tiildirfiij. The parifli of AJbhornt confifts of five town* 
jptifr jBWDe4 flups, viz. TuUerJUji Sturjon^ CijftWf OffcUi^ and AfUnme. The 
^^j^^l t^wnfliips feverally maintain their own poor, and have feparate 
idle odc" 9^ diftmd overfeers. The parifli of AJbhome has two church* 
Wing made wardeiUf who are appointed for the paridi at large. At the * time 
^^^^^ ^ of granting the above certificate J. Warrington was the only 
t*9W.}. overfeer appointed for the townfliip of Sturfion during that year, 
c. 30. wluch Thot has been generally only .one overfeer appointed for the town- 
tTbe^m^ (hip of 8twr/hn I though in fome few inftances there have been two. 
«« by the There has adways been a fufficient number of inhabitants to have 
«« cbofcb-^ appointed two overfeers. 

"^^^ Sa^y and Cfarh in fupport of the order of Sei&ons. The 
« kxn, or queftion i^ Whether, there having been but one overfeer appointed 
«« the najor for f^ townBiijp lif Sturjlon at the time, a certificate made oy that 
<« bTcLe^ ^"^ ^ ^'^^ binding on the townfliip ? or in other words, Whether 
«« vmtrjtert the towufliip bc flbt eftopped from difputing the legality of it in 
«« whoe {{^3 mode of proceeding ? It was contended below, firft^ that the 
•'Aochonh- churchwardens of the pari{& of Afhbomej in which this townfliip 
•< woT^eni.** is fituatcd, Ottght 4o havc joined in granting the certificate. Tnat 
•Cr69] ' might 
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might have been neceflary under the ftat. 43 Eliz^ c. 2. / i. x8o2. 
compared with the certificate a& 8 & 9 )i^. 3. ^« 30. if this had 



been a certificate granted by the parifh at large ; becaufe by the' Tke Kihg 
former ftatute « the churchwardens of every parifli, together with rpS'r'ti- 
'* 49 3« or 2^ fubftantial houfeholders there/' are appointed over* ^xXMXiXt oV 
fecrs of the poor; and by the latter ftatutCi the certificate is to be Cliftmt. 
'* under the hands and feals of the churcbwardem and overfeers of 
* << the pariib, townfliipf or place^ or the major part of them/' &c. 
But this is not the cafe of an overfeer appointed under the ftatute 
of Eitzdbetbf but under the ftat. 13 & 14 Car. a. c. 12. which 
direds the appointment of overfeers only for every townfhip in a 
parith which is too large to reap the benefit of the ftat. 43 EHz, ; 
and the ftat. 8 8c 9 ^. 3. c. 30. goes on to provide that the cer- 
tificate (hall be under the hands and feals *' of the overfeers^ where C '7^ 3 
** there are no churchwardens (j)." Now here there were no 
churchwardens of the townfhip of S., as there can be none ap« 
pointed for fuch a diftri£k ; though there were churchwardens for 
the parUh at large, which contained this and other townfiiips 
within its limits. But the churchwardens for the parifli at large 
cannot) as fuch, be within the meaning of the certificate ad 8 Ic 9 
jy, 3. as applied to a tpwnfliip, though included within the limits 
of their appointment ; for they have nothing to do with the go- 
vernment or maintenance of the poor in fuch townfliip, and con- 
fequently catmot be fuppofed to have cognizance of the fa£l which 
they would be required to certifv. Befides, it might fo happen 
diat a churchwarden appointed for the whole parifli in which the 
townfliips oi A. and B. were fituated, and living in A.^ might be 
interefted in certifying that a pauper was fettled in B. in order to 
exonerate his own particular townfliip. Whereas the weight due to the 
, troth of a certificate is founded on the prefumption that the officers 
executing it will not certify a izQi in their own wrong. Secondly, 
admitting that an original appointment of one overfeer only would 
be bad, and that in a dlveft proceeding for that purpofe the ap- 
pointment might be quaflied ; yet no objedlion can be taken in 
this collateral manner to any a£i done by fuch Angle overfeer. If 
two had been originally appointed, and one had died, a certificate 
figned by the fnrvivor, or any other ad done by him, would have 
been valid. Then how can a foreign parifli or townfliip be ap- 
prtfed of the invalidity of the certificate upon the face of it? or C X71 1 
how can they take cognizance of an original defe£l in the appoint* 
ment of the overfeer i To permit the townfliip granting the cer- 
tificate to' take fuch an obje£iion would be to let them take ad- 
vantage of their own laches. If they who were moft concerned . 
thought proper to acquiefce in a defe£iive appointment, a third 
and an innocent townfliip ought not to be prejudiced by it. As 
to all third parties, it is enough that the perfon aftcd de fa£lo as 
cnrerfeer, and that the certificate was figned by a majority of the 
cxxfting overfeers : the ftatute of.£ing William requires nothing 
moit. This reafoning is confirmed by the cafes as far as they goi 

(4} Alfi> by the ftat. 17 Gi$, s. r. 38* /. 15. ** In every ttrnftftip or pUce whcte there 1 

'* jr« ao churchwardeni, tJu §9erjurg aUnt omj a£l ia all tefpedts as tiLribi^^rdtr.i and 
** wmrj t u t ibaj ^0 ii other p.'acei by fiiwe orthii or my fvioier a^.'' 

M a In 
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1 802. In Rex ▼• Bejland {a) the Court refuGsd to quafli an order df juftitfet 
agpointing one overfeer ; becaufe they need not all be appointed 



The Kino by one inltrumenc [b) \ and non condat that others had not been 
Tb?Ub* appointed by other orders. In Rex v. Loxdale (r) an appointment 
biua^ of ®f fi^^ overfcers was quafhe^^ being a greater number than wa$ 
CLirroH. warranted by the flat. 43 JiV/s., which Lord Mansfield obfcrvcd 
was in a dcfcending ratio, 4, 3, or 2, and not the rcverfe ; which he 
faid pointed out to dcmonftration what the Legiflature meant ; 
which was that the number (hould not exceed four. Thcfe 
however were cafes whcie the validity of the appointment was di- 
feAly in judgment. But in Rex v. JFymondham {d) the fame point 
arofe collaterally upon a queflion of fettlement. There a certificate 
had been figned by two churchwardens and four overfeers of K^. ; 
but the cafe flated, that it had been ufual to appoint four church- 
wardens and eight overfeers in that parifli, there being feveral divi- 
[ 17^ ] fions in it^ though the poor were maintained by one general rate. 
An appointment therefore of a Icfs number than ufual was cer- 
tainly invalid. But Lord Kenyan faid, that if the certificate were 
figned by a majority of the parifh officers de faEio^ as contradiftin* 
guiflied from (uch officers de jure^ it would be valid. 

Gihhs and Torhtngton contra, ift, The words of the ftat. 8 & 9 
^.3. r. 30. are pofitive, that the certificate (hall be made by 
the churchwardens and overfeeers, or the major part of them ; or 
where there arc no churchwardens^ then by the overfeers. It 
matters not therefore whether the overfeers be appointed under the 
ftatute of Ett%ahetb or under that of Car. 2. *, becaufe the certificate 
ad does not require the concurrence of all thefe officers at overfeers 
merely, in which charadier the management of the poor is com- 
mitted to them by the ftatute of Elizabeth ; but it requires their 
concurrence qud churchwardens^ as well as overfeers : under the 
certificate a£t therefore it is not neceflary that the churchwardeng 
ihould be overfeers. Then there being churchwardens for the 
whole parifh, their jurif(ii£lion nmft neceifarily extend throughout 
the townfliips into which it is divided, and they mud confequently 
be churchwardens for every part of it : in which cafe the certificate 
appears to be void on the face of it.* adiy, It is clear from the cafes 
referred to, that an appointment of one overfeer alone for a town- 
fliip (which is the fa£l here found), is bad, even under the ftat. 
13 & 14 Car, 2., and confequently that the certificate in this cafe 
not having been made according to the dire£lions of the ftatute of 
William^ which requires it to be executed by the overfeers where 
there are no churchwardens, (or at leaft by the major part of them) 
& ^73 ] isabfolutely void. But it is contended that no advantage can be 
taken of the illegality of fuch appointment in this collateral way : 
but it would be moft ftrange and incongruous to fay that a perfon, 
however illegal and void his appointment to an office, (hould yet 
have thie power of .binding the town(hip by his a£ls, againft perhaps 
the confent of the major part by whom his appointment may be 

(«) t Cm/, ty S. C' and i Bmrr, 446. in naif. 

{h) Vide Bern v. Bbrrh^ 4 Ttm Ai^. 550. to the runt fvrpDfe. 

(c) t Mart, 445. 3 Bwrm'l J^, tit. J*Mr^— avfl^crf (]tl). S.C« 

(d) $ Ttrm Jttf, 55s* 

refifted* 
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» 

refifted/ The certificated townihip were not bound to receive the 1802. 
perfons nam^d in the certificate unlefs it were legally executed ; ■ 

and they were bound to look to that at their peril. It cannot be The Kino 
pretended that a certificate given by one who merely a£ied as ^jj^'^,. 
overfecr without any appointment at all would be of any cSq& ; or bicancs of 
if not execoted by a majority of the proper ofiicers. Then if the Clittoh* 
parties interefted mud inquire of thofe hBts, why not of the legality 
of the appointment of one : efpecially where the prefumption of law 
is, that there are more overfecrs than one. 

Gross J. The queftion is, Whether the certificate granted by 
one overfeer can be good ? Firft, confidering it as a certificate 
given by an overfeer appointed under the ftatute 43 Elizabeth^ It 
cannot avail ; becaufe the ftatute of King William^ to which it muft 
conformi dire£ts, that it (hall be made by the churchwardens and 
overfeers, or the major part of them ; or where there are no church- 
wardens, by the overfeers: and by the ftatute of Elizabeth^ the 
churchwardens and not lefs than two fubftantial houfeholders are 
required to be nominated overfeers. Now this certificate was not 
granted by either one or the other of thofe defcriptions of perfons. 
Then fee if it can be fupported as a certificate given by a townihip 
under an appointment by virtue of the ftat. 13 & 14 Car, 2. } for 
it is of great importance to take care that a certificate which is 
to be binding on the inhabitants of the townihip is properly given [ 174 ] 
in the manner prefcribed by law. That ftatute exprefsly requires 
that in every townfiiip of any parifh which cannot reap the benefit 
of the ftat. 43 El'tx. «< there (hall yearly be appointed two or more 
*' overfeers,'* &c. Then if the townihip claim the benefit of the 
^€t to appoint its own overfeers, it muft adhere to the dircAion 
of the ad, and appoint not lefs than two overfeers. And there 
is a good reafon for requiring the concurrence of the proper ofii- 
cers in thcfe inftances ; becaufe it is a difcretionary tlGl which is to 
bind the inhabitants : and if the proper number of overfeers had 
been appointed, the inhabitants would have had the benefit of their 
confideration (which, the ftatute intended to give them), whether 
this were a proper certificate to be granted. Therefore the ftat. 
of Car. a- having required that not lefs than two overfeers (hou)d 
be appointed for a towniliip, and the ftatute of King William 
having required the certificate to be executed by the overfeers 
where there are no churchwardens, and there hs^ving been but one 
overfeer appointed for the townihip, by whom this certificate was 
granted, I am of opinion that it was void. 

Lawrence J. Two queftions have been made, xft. Whether 
the churchwardens of the parifli at large (hould have joined in 
granting the certificate ? 2. Whether a certificate made by one 
overfeer of a townihip, where there is only one appointed, be 
good ? As to the firft, there is no neccflTity for entering into it 
on this occafion. If there had been, I fliould have thought that 
iv'hat had been urged by the counfel in fupport of the order of Sef- 
fions was very material. And I believe it has not been ufual for 
the churchwardens of- the pariih at large to join in granting cer- 
tificates with the overfeers of particular towaihips within it main C ^75 3 
taiaing their own poor. However it will be fufiicient to determine 

M 3 that 
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i8o2. that queftion when it neceflarilv arifes, which is not the cafe here } 
becaufe I think that this certincate was at any rate bad, having 



Tb« Kiir« been granted by only one overfeer* who was alone appointed for 
Thftn^. ^ townihip of Stur/hm whereas the ftat. 13 & 14 Car* 2. ez- 
bitants of pre(sly requires two to be appointed for erery townfhip ; and unlets 
Clinton, the certificate purfue the ftatute it is void. For an authority can- 
not be executed by one, which is given by the ftatute to more than 
one. But it is fatd to have been decided in Rex v. Wjmmiham (a) 
that it is fttfficient if the certificate be granted by a majority of the 
churchwardens and overfeers de faAo, though not de jure. The 
cafe however does not go that length. It appeared there that the 
certificate had been granted by two churchwardens and four over- 
feersi where it had been ufual to have four of the firft and eight of 
the latter prior to a certain period when the parifli was incorporated 
with others. It was contended there at the bar» that if there had 
been an appointment of any other than thofe four overfeerSf it muft 
have been void, as not warranted, by the ftat. 43 Elizm and there- 
fore the certificate muft be taken to have been granted by a majo-^ 
rity of the legal officers. In anfwcr to which Lord Kenyan obferved, 
that if the legality of their appointment were under confideration, 
it would be impoilible to diftinguifli between the firft aad the laft^ 
and to fay that the four firft only were legally appointed. But 
then he went on to ftate that it did not appear that in fa6^ there 
were twelve parifti officers at the time the certificate was mnted : 
but that it would be nugatory to fend the cafe down again to the 
C 1 7^ ] Seffions to find that fad, as at any rate he thought that the certi- 
ficate was difcharged by the fubfequent zQt of tbs pauper. There- 
fore the conclttfion to be drawn from the whole rather ia, that in 
his 6pinion, if it had been neceffiuy to have had the faA found by 
the Seffions, and they had returned diat thepc; were twelve parim 
officers at the time, uie certificate would hive been bad, and ad- 
yantage might have been taken of the dcfe& in that collateral prq- 
cedure. 

Le Blamc J« We are called upon to confider the validity of an 
wBi done by one ?. W.^ being the only overfeer at the time of the 
townihip of Sturjion / and the oueftion is. Whether the a£k done 
by him will bind the townfliip r Now die certificate not being 
executed bj any churchwardens can only be good, if at all, under 
the ftat. of Car* 2. which enables overfeers to be appointed for 
tpwnfliips i the ftatute of King William enabling a certificate to 
be granted by the overfeers where there are no churchwardens : 
but as It^s not executed by churchwardens and overfeers, it cannot 
be fupported with reference to the ftat. 43 of Elizabeth appointing 
fuch officers to zSt for the government of the poor. And X alfo 
think the appointment was void^ taking it to be made under the 
ftat. 13 & 14 Gir.*2« ; becaufe that requires at leaft two overfeers 
to be appointed ; and it is not ftated that J* W. was originally ap- 
pointed with another overfeer, and that fuch other overfeer had died 
before that time % but that J. W. was the only overfeer appointed 
for the townihip during that year. Therefore without confidcring 

whether 
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whfitlwf it were neceflary for the chnrdiwardenf of the parifh at lto3. 
larg^ to join in the a£t, at all events this certificate was bad, being 



only made b j one overfeer of a to wnfliip, who had ^ no anthority hf The &»• 
the a£k of parliament. It will be fufficient to decide the other •pj^^^ 
qoeftion when it becomes neceflary to do fo. J^ut for the prefcnt bicaiMt«f 
I think there is confiderable weight in the arguments urged againft Clift^ii. 
die necei&ty of the churchwardens of the parilh at laree joining *£ 177 ] 
in the certificate with the overfeers of the townihip. If it were 
deemed neceflary, they would in many inftances have clafliing in- 
terefts. Therefore at prefent I do not confider that they were 
fttch churchwardens whofe concurrence in the certificate was re- 
quired by the ftat. 8 & 9 fT. 3. 

Lawrence J. added, that he did not mean to have it underftood 
that he had given it as his opinion that it was neceflary for the two 
overfeers to be appointed by the fame inftrument. Tne cafe nega« 
tived the appointment of more than one. 

Order of Se.ffions quaihed (a). 

(a) Vide JUm t. AtlaHf 4 Term Jt//« n. 



The Kino againji Harwood, Clerk. J.^;^' 

nrHE defendant was called upon by a rule to (hew caufe why an ^^f^ten fnU 
-^ information in nature of a quo warranto ihould not be exhi- f^'^'^j^ 
bited againft him to flicw by what authority he claimed to be one of affidarici ;• 
the freonen of the city of Litchfield. As uie fole queftion agitated ^^m th« 
at the bar was, Whether there were fufiicient evidence of an ufcr 2J^2i?^o*ii 
or ufurpation of the office by the defendanty fo much only of the •Mpomt 
affidavits as bore upon that point are here ftated ; it having been officewt» 
admitted go his part that if he had ufed the office in faa, the S||^^Mrt 
merits of the ele£lion muft be fubmitted to a jury. «iU graat 

I« 7>] By a charter of infpcximus and confirmation of the 1 6th Car. a. •?■ »^«^ 
the bailifiRi and citizens of Litchfield were incorporated by the name |^7^!|^ 
of the bailifis and citizens of Litchfield. The charter ordained that wamaiH 
there ihould be two bailiffs elected annually from among the ci^ ^S^H 
zens, and one-and-twenty citizens ele&ed, to be named the bre- aerendant*t 
thren of the bailiffs of the faid city, which two bailiffs and ai uforptdoa 
brethren for the time being ihould be of the common council. It *^^*^^^ 
then gave them a power to make bye-laws for the good govern* by^teo- 
nent of the city, and of all the citizens, officers^ &c. brother- w^t^(\ 



hoods, and the feveral companies of trades, &c. of the inhabitants |||!J^^ 



and refiants. The charter alfo contained a claufe, that all who (hould ^i^ ^^ 
be admitted freemen of the faid city fhould be fwom in before the that the 4c«. 
Ibilifis or one of them to obey all the.conftitutions and ordinances, ^^^ ^'^ 
Sec and that none (hould be admitted or continue a freeman be- fretoun, * 
fore he had taken the oaths of fupremacy and allegiance, &c. and »»« ^y^^ 
fi)]>{cribed the declaration, &c. before the bailiffs or one of them. ^2Jj'„''[** 
It was alfo depofed by one who had been an alderman and one of i^e dcfen. * 
the brethren for 12 years, and who had ferved the offices of fenior ^nt nocd«. 

Hf laf tbt 
hSL when c J!ed on by tht rok to (htw cMfe* 

M 4 and 
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rSoi* ^^A junior bailiff, that there are incorporated within the city dght 
companies of traders. That he always underftood that before t 



"fhe KiKG man could be made a freeman of the /aid city^ it was neccffary that 
agMnji Y^^ fliould firft be incorporated or admitted into one of the faid 
companies ; and that being fo admitted into a company, he had a 
right and could demand, if duly admitted, to be fwom in ajretmtm 
tfthe company wherein he had been admitted before the bailiffs ^ or 
one of them, and to be inrelled by the town-clerk of the faid city ; 
from which time he became a freeman of the faid city^ and entitled to 
the immunities of a freeman, and alfo to the peculiar privileges of 
t 179 3 his own company, as the deponent underftood and belicYed. It 
was alfo depofed by one of the company of fmiths, &c. that at a 
meeting of the company at which he was prefent certain perfons 
(amongft whom was the defendant) were propofed to be admitted 
to the freedom of the company. Then after mentioning federal 
circumftances attending fuch nomination which went to impeach 
the regularity of the proceeding, the affidavit continued thus: 
" That the deponent underfiands and believes that at fuch meeting on 
the I ft of April laft the defendant Harnuood and others to the 
number of fcvcnty and upwards, as he hath heard and believes^ were 
admitted freemen of the faid company, and that they have been 
fince fwom and inrolled accordingly, as he hath been informed and 
believes** The affidavit then fct forth the qualifications required 
for perfons to be admitted freemen, none of which the deponent 
believed were pofleffed by the defendant and the reft of the perfons 
fo admitted. The fame fadls were fwom to by others of the free- 
men in the fame manner. 

Gibbsy Adnhn^ Clarke^ Dauncey^ and Jervis^ (hewed caufe againft 
the jule, and contended that the proiccutors had not laid before 
the Court fufficient evidence of the defendant's having ufurped the 
office of a freeman of the city of Litchfield to warrant the granting 
of the information. No aB or claim is ftated to have been done 
or made by the defendant as fuch freeman : and though it would 
have been fufficient if the fa£^ of his having been fm*orn in before 
the bailiffis had been pofitively fwom to, yet even that, which was 
capable of being afcertained with certainty by reference to the 
corporation books, was only affirmed according to the deponent's 
information and belief. The perfon from whom fuch information 
was obtained ought to have been brought forward ; but even his 
t 180 3 name is not mentioned : and at leaft the profecutors fliouKl have 
(hewn that they had made application for an infpeflion of the cor- 
poration books, and had been denied. This manner of fwearing, 
admitting it to be true and uncontradi£led at the trial, would not 
be fufficient evidence to be left to the jury of the fa£k of the de- 
fendant's ufurpation of the office , and therefore it is not enough 
to put him upon his defence to the iffiiing of the information now. 
The profecutors have been guilty of laches in not having obtained 
the beft evidence which the nature of the thing admitted of; and 
no inconvenience can enfue from lapfe of time in denying the rule 
for an information till they can come better prepared, the tranfac- 

tion being recent. 

The 
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Tbe Attorney General^ Er/Une, Miller^ and Wrottejley^ contrii iSoi. 
were flopped by 



Tbe Courts who faid^ that though the affidavits were drawn ThcKmii 
rather loofely, and the iz€t of the fwearing in might have been n^ 
brought more prccifcly before them ; yet as no anfwer had been **^®**' 
given to it by the defendant, who had had an opportunity of de- 
nying it if the information were untrue ; and as it was admitted 
that the merits of the ele&ion, if any, were fufficiently brought in 
queftion by the affidavits, they thought that at lead enough ap- 
peared to put the matter in a courfe of inquiry. 

Rule abfolute. 



A 



C i8i ] 

The Kin© againji The SherifF of Surry. tw^. 

* ^ ¥th, 4th. 

Rule nifi was obtained for fetting a(ide an attachment againft ir the dc- 
the ihcri£F (in a caufe of Clarke v. Pierfin) for not bringing in ^en^^n^'* "t- 
thc body : and whether the attachment were regular or not de- ^'^'bTpat 
pended upon the queftion, Whether the putting in of the defen- lo u bui, 
dant's attorney as bail were or were not a nullity ? The plaintiff in the pUintiff 
the caufe having confidered it as a nullity, and proceeded accord- ^^ ^ ^^ 
ingly to attach the fheriff. ua cannot 

miftgay TLTid Marryat {htvred caufe againft the rule, and con- Jjr«>c««l " «*' 
tended for the regularity of the attachment. They faid, that an ^^^ « bqj. 
attorney had been permitted to be put in as bail only for the pur- iity. 
pofe of furrendering the principal (a) ; but not^for the purpofe of 
juftifying, or of compelling the plaintiff to except to him, in or- 
der to proceed againft the QierifF, or to take an aflignment of the 
bail bond. That the rule of Court of Mich. 14 Geo. 2. B^ R* was 
pofitive, that no attorney fhould be bail in any a£lion depending in 
the Court. And on a fimiiar rule in C. B. MicL 6 Geo. 2. the con- 
ftru£iion and pra£tice was to confider the putting in of fuch bail 
as a nullity {h). 

Efpinaffe^ in fupport of the rule, relied on Thomfon v. Roubell^ 
Eaji. 22 Geo. 3. in this Court (^), to (hew that though it were a 
good caufe of exception tojhe bail that one of them was the de- [182] 
tendant's attorney, yet that* the bail-piece was not a nullity on 
that account. And 

Tbe Court, upon reference to the Mafter, confirmed the pradice 
to be fo in this Court j and were about to make the rule abfolute 
for fetting aGde the attachment againft the fherifF for irregularity : 
but it appearing that the affidavit on which the rule was obtained , 
was improperly entitled in a caufe of fuch an one and another {d) \ 
the Rule was difcharged. 

In another caufe of Foxally, Bowerman on the fame day, a rule 
was made abfolute on the authority of the opinion above exprefled^ 

(«) Jmekfrn V. TrtrJer^ % Blatk, Rifi. iiSo. 

H) Femfu V. RuggUi^ i Bof. ^ PuU, 35$. fy»llae§ ▼« Arrowfrntb^ % B^, 9t 
Pm/1. 49. 

{t) CiUi in r$''gL 466. n. 

(d) Vide Forti V. Dumtr^ 7 Term ^fp. 66 1. The chriftian and furnaoiei of the par* 
tiei mttft b« tnUiiti in the udc of an amdavit, 

for 
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z8o2. for fetting aGde proceedings on a bail bond for irregularity \ the 
irregularity being> that the attorney's clerk having been put in at 



•ISviftY. 



The King One of the bail| the pJaintiff conGdering it as a nullity^ without ei- 

Tu^C^'tF c^P^^ng ^o him, took an aHignment of die bail-bond^ and proceeded 
accordingly. 

Park and Reader were engaged on oppofite fides : but Tie Court 
faid, the praAice was too well fettled to admit of difpute: the 
plaintiiFmuft except to the bail, and cannot confider the matter as 
a nullity. 



vbulrjmy^ CuNLiFFE, and Malby his Wife, and Others, (which 
Wek\tn. laid M^i.BY, &€• are Adminiftratrixes of J. Houghton, 

deceafed,) againfi Sefton and Others. 



T i PON a rule nifi for fetting afide a nonfuit in this caufe, which 
^ ftood orer from laft Michaelmas term, Chamhre J., before 



Wkerrmai 

aAion on a 

^nce was whom it was tried at the laft Summer af&zes at Lancajiery reported 
•flfercd that that it was an adion on a bond given by the defendants to the in- 
I^JJ'bii" *^ft^^«» ^»t««* 3 ift of February 1795, for 600/., to which non eft 
Wen oiade faftum was pleaded. That the bond when produced appeared to be 
after one oi witncfled hj Richard Bate^ and by AliceHougbton^ one of the plaintiffs : 
W wUnclbi *"^ *^ prove the execution of it the following evidence was oflfercd, 
•itkc pUccs viz. That the plaintiffs had taken out a fubpoena for Richard Bate^ 
•fr^dence one of the fubfcribing witnefies ; and that for the purpofe of fcrv- 
lison and ^"S ^i'" ^''^^ '^ diligent inquiry was made at the place where the oh- 
obligee, and Ugors and the obligee livedo without having been able to obtain any 
tkatnoac- intcUij^encc of fuch a pcrfon; who he was, or where he lived, or 
tc^c^ncd ^^1 Other circumftance relating to him. That the defendants had 
•f fiftch a acknowledged the debt, and made a calculation of what was due 
ynroB. who fof principal and intereft, which the plaintifl^ offered to prove by 
whTio he letters of correfpondence : and as Alice Houghton^ the other fulv' 
iwed, or any fcribing witncfs, by reafon of her intereft as adminiftratriz and 
^ imftance plaintiff, could not be produced as a witnefs, it was offered to pcr- 
l^^^hdd ^^^ ^he proof by evidence of her hand-writing. The learned 
Aifficiencto Judge, upon the authority oi Abbot ^i. Plumbe{a)f thought him* 
Ilf 1^ h^. precluded from receiving the ^evidence of acknowledgment as 
wriang of proof of the execution of the bond. He alfo thought that the in- 
the other quiry after Richard Bate was too flight a foundation for direding 
lii^^ft'^who ^^J^T *o find for the plaintiff upon the reft of the evidence, 
li*d fince be- without producing Bate as a witnefs> or proving his hand-writing. 
criMe iote- Not having however any doubt of the juftice of the demand, he 
I^mrVtria" '^"^^ *^ ^avc rcfcrvcd the point for die determination of this 
rotheoMi. Court upon a cafe : but there being no perfon to confent on the 
(cf, and «M part of the defendants, the learned Judge directed a nonfuit^ with 
'k^^'Ico d'*'' liberty to the plaintiffs to apply to this Court to fet it afide. 
^ r 1 84 1 ^^^^s now ihewcd caufe againft the rule. The cafe of Abbot v. 
Plumbe [b] is an exprefs authority that an acknowledgment of the 
bond by the obligors will not fupply the want of proof of the cxe- 
cuuo;i of it by one of the fubfcribing witneffes ; and ahe only cafes 

in 



IN THB FMTT«iBC02fD*TBAR Of GEORGE III. IS4 

in which endcnce of the hand-writing of fuch witnefles has been i8oi« 
holden fufficient were when they were dead (a), or lived beyond 



fea (i)^ or had become infamous (r), or were parties intereftedin CvMLiFrs 

the fttit (d). This latter exception is indeed applicable to one of ^H*^ 

the fnbfcribing witnefles i but that will not take away the neceffity 

of calling the other^ or» in cafe of his deaths or aofence beyond 

fea, &€• (which the platntiflfs were bound to make out) pibving 

bis hand*writing« Now here the evidence of inquiry after Ricbard 

Bate was not fatisfadory to the learned Judge \ and therefore it 

does not fall within the di£lum of Lord Kenyan in Barnes ▼• Trom^ % 

powflty. It is not fufficient merely to inquire for the fubfcribing [ 185 ] 

witneb at the places of refidence of the parties* it not even appear* 

ing that the bond had been executed there. But whether or not 

reafonable diligence had been ufed to find the witnefs was a quef« 

tion for the opinion of the Judge, and he determined in the ne- 

gattve. 

The Attorney 45eneral9xySLCarrconXx\. The witnefs not having been 
heard of for nearly feven years, and there being no trace to be dif- 
covered of fuch a perfon, the inquiry made for him at the places 
of abode of the refpe&ive parties was uGng the heft diligence 
which the nature of the cafe would admit of ; and the fearch could 
fcaroely have been extended with any profped of fuccefs without 
fome clue to go by, unlefs peihaps by advertifements in the public 
papers ; whiai have never been holden to be neceflary. The pen 
riod of feven years abfence unheard of is a fufficient defence to a 
profecuiion for bigamy {e) \ and was therefore confidered by the 
Legiflature as affi^nUng a reafonable prefumption of the death of 
the party. The fame prefumption u made in other cafes ( / ). 
This caie ranges itielf within the principle of the exceptions laid 
down by Lord Kenyon in Barnes v. Trmnpo^i^ $ where reafonable 
inquiry has been made after a witnefs without fuccefs, there his 
hand-writing, if known, (hall be proved : but even that is impof- 
iible, if no account can be obtained who the witnefs was. In that 
cafe, no inquiry whatever had been made after the witnefs. Then, 
if the non«produ£tion of Ricbard Bate were fufficientiy accounted 
for, and the evidence fufficient to difpenfe with the proof of his 
hand-writing, the reft of the evidence was as full and fatisfaftory [ 186 2 
as the cafe would admit of, namely, proof of the hand-writing of 
the other fubfcribing witnefs, who had become intcrefted in the 
bond after her atteftation, and of the acknowledgment of the bond 
by the obligors the defendants. This latter alone was holden fuf- 
ficient in Swire V. BeU{g)j where from the circumftance of the 
fubfcribing witnefs being interefted at the time of the atteftation, 
no other medium of proof was attainable by the obligee. The cafe 
of AUot Vf PlttnAe Ui) does not go the length of excluding fuch 
(cftimony in all caleS| bat only where the fubfcribing witnefles 

(«) Bena ▼. Trvmfovfy^ 7 Vtm Mt^ s66« (1) lUd. 

^t) Jomt ▼. Msjcn^ 2 Sir, Sj]. 

(i) CUfrty ▼. M^fy f 5cr. 14. lad Qtfi t. ^9ty^ 1 P. Mn. 18S. 

\i) Vidtftat. I Jot, I. tf. 71. 

( /* ) t Mitt, fto. ft* 41. nwm V. il«^f IV- '^5* f^ ^5* S- C* BtnU. 86. fU 131. 

(^) 5 %*fm Btf. |7X. (i} DmpW. »f 6. 

tbemfelvei 



rW CASES m HILARY TERM 

1 80 2. tfaemTelves or oadence of their hand»writing may be procured } 'and 
that cafe too only goes to rejeA the admiiGon of the bankrupt, who 



CoNLTrrs ^^^ ^^^ ^ P^'^y ^^ ^^^ record. But exceptions have been ad- 
^iamji mitted to the general rule } as in Bowks v. Langworthy (a), where 
StrTOH. 2L bill of fale was produced by the defendant himfelf, and relied 
on by him on an examination before commii&oners of bank* 
rupt ; which was giren in evidence in an a£lion of trover by the 
aflignees of the bankrupt againft the defendant for the goods con- 
veyed by fuch bill of fale. So in Laing v» Rwa {b)^ judgment 
was entered up on an old warrant of attorney without an affidavit 
of the fubfcribing witnefs, who could not be procured ; upon proof 
of the defendant's agreement that it fhould be fo done. 
N Grose J. The general principle of evidence is clear, that the 

bed evidence which the nature of the cafe will admit of muft be 
given. Then apply tliat to the prefent cafe : here is a bond Exe- 
cuted, nobody knows where, and attefted by a witncfs, of whom 
[ 187 3 nothing appears to lead to a difcovery who he was or where he 
lived. But it was known where the parties to the bond lived ; and 
there it is ftated that diligent inquiry was made after the fubfciib* 
ing witnefs, and no account could be obtained of him. The bond 
jtfelf is dated in February 1 795, and the obligee is fince dead. I 
, do not fee wh^t the plaintiffs could have done more than they 

have. Then if thev have ufed due diligence without efie&, that 
will let them in to fecondary evidence. It is plain from the report 
4 that the learned Judge was not fatisfied with the firft impreffion of 
his mind, that the evidence offered ought not to have been re- 
ceived ; becaufe he referved the point, and referred it to our opi- 
nion : and upon more mature confideration we think that the evi- 
dence oilered was fufficient to entitle the plaintiffs to recover. I 
form this opinion with reference to what is daily paffing in the 
world. The frequency of written xnftruments in modern times 
has made perfons lefs careful than they ufed to be in the feledion 
of witnefles to their atteftation. It has occurred to me to know 
that perfons unknown to the parties, fuch as waiters at a tavern, 
have been called in to atteft indruments of the moft important 
kind, even wills; where the parties had no previous knowledge of 
them, nor even were apprized that they bore the names by which 
they attefted the execution. The difficulty therefore which has oc- 
• curred in this cafe can be no matter of furprize. On the whole I 
think the nonfuit ought to be fet afide ; and poSibly the plaintiffs 
may, in the mean time, be able to procure fome intelligence of the 
fubfcribing witnefs. 

Lawrence J. It is now admitted as a general Vule, that proof 
f x88 ] of the acknowledgment of a defendant is not fufficient in an adion 
on a bond without calling the fubfcribing witnefs. The only 
queftion now is on that part of the report of the learned Judge, 
which dates that he was not fatisfied thit fufficient inquiry had 
been made after Richard Bate^ one of the fubfcribing witncffcs, in 
order to let in the proof of the band-writing of the other fubfcrib- 
ing witnefs, who has fince become one of the parties intercQed. 

(-) rtrm Rep* 366. (*) % Be/, & PuR. %$. 

Now 
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Now no doubt that a fabfcriblng witnefs's hand-writing may be j g^^^ 
proved, if diligent inquiry have been made after him, and he can- * , 

not be found. Then the queftion is. Whether it be not fufficient cvmliffs 
to inquire after a witnefs whom nobody knows at the place where «r'm/l 
the obligors and obligee lived ? It is ftated, that diligent inquiry ^^'t^k* 
was made after the witnefs there, but without fuccefs : then where 
clfc were the parties to inquire ? It docs fecm that they have done 
every thing that could be espe£led of them ; and if fo, I think they 
ought to have bepn let into the fecondary evidence offered. 

Le Blanc J. Inquiry was made for the fubfcribing witnefs at 
the only place where if was probable to find or hear of him. The 
only other ftep the parties could have taken was to advertife for 
him in the public papers : and unlefs the Court (hould hold that 
neceflary to be done in all thcfe cafcs, I think the plaintiffs have 
made all the inquiry which could reafonably be required of them. 

Rule abfolute. 

C 189 2 

_ C.J 

The King a^ainji the Inhabitants of Mel lor. Fih^eS! 

np WO jaftices by an order removed John Turner^ his wife and A contrift 

* children by name, from the townfhip of Bramiall in the coun- ^"-fj.*^; 

ty of Chefter to the townfliip of Meilor in the county of Derby. The "^tk^Unii^i 

Sieffions on appeal confirmed the order, fubjc£t to the opinion of foracarfliit 

thb Court on the following cafe : Ti^!!^t •. 

The pauper, being legally fettled in Meilor, took a houfe in own proper- 

Stoclport in the county of Chefter, of the value of 5/. a-year, which ty) *^*>e»» 

he occupied for more than forty days ; and alfo took itom the ^ tJ^w "* 

owner of a mill in Stockport, worked by a fteam engine, ajlanding' and rhcroof^ 

ttaceim a room for a carding machine of his own, which war worked ft»t*»e p«- 

7 the machinery of the fteam engine, and fattened to the floor, JllJ^j^'t'"' 

and the roof of the room. He was to pay his landlord 20/. a-year } the fteam 

and agreed with him that each (hould give the other three months «n«jn«of the 

notice to quit. He occupied this at the fame time with the houfe ^^ich the 

for more than forty days. There were other tenants who had card- party was to 

ing machines in the (amc room upon fimilar terms; and they, as «»*« *<>(••• 

well as the owner of the mill, were refpeftively fumiftied with iib*rtJ*to 

keys to it. The owner's key was a mafter*key to all the rooms quitonthrre 

in the mill. months' no. 

The Attornef-GeneralznA Liti/edale,\n fupportof the order of Sef- , uiiag of« 
Cons, maintained, that *< a ftandidg'place in a room for a card- tenement; 
ing machine'' could not be confidered as a tenement the occupation {!*** * *"**• 
of which can give a fettlement $ being no part of the room itfelf, to aie the 
though faftened J>y temporary faftenings to the floor ; and being machinery 
nothing more •than a mere perfonal liberty to ufc a portable piece of *^j***|,JJjJ' • 
machinery in a particular phice (as the very name imported) in or- fore no fee. 
der for the party to avail himfelfof the nl:ed machinery of the tiemcatcaa 
mill to facilitate his work. There was no letting of any thing J* J^i**** 
fixed, to the freehold; but a mere temporary licence to attach •[ 190 1 
fomething of (he-party's own to what was fo fixed. No eje£tment 
could have been brought for fuch ftanding place, any more than 

for 
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1802. for a feat at a theatre whieh the par^^ obtains a licenee to ufe iau 
■ ■ ing the feafen : but a tenement muft be fomethiiig of the realty, 

^nt^Hfl for which an ejedrnqu will liei and of which the flieriff may de« 

ThHSaiM. ^^' poffeffion npon a writ of habeie fMuas poieffionem. Hut 
(iflciof • cafe talk dire&ly within the principle of the deciGona in Rai w. 

aisLLOA. Z)aiUerbia{a)^.mdRemy.TardAigf{i). In the formcTt the renting 
b]r a needle-maker of two oat S fix p$M$ig^flacis in another's 
mill waa hoiden not to be the takbg of a tenement ^thin ^ fta- 
tute ; though the machinery theie ued was the mill owner's, and 
pan of the thing let t which made that cafe, if any thing, fboncer 
than the prefent in favour of the fettlemcnt. It is probable thai 
the pointing-phces (which were defcribedas frames of wood fupport- 
ing fpindles on which grinding-ftones turned with great Telootj by 
means of leathern ftrapes commnnieating with the great wheel of the 
mill) were fattened in feme manner to the floor, from the way in 
which they were worked z but in IL ▼. TafdtUggf the rtmmr (rented 
alfo by aneedle-maker) wasoxprefsly ftated to be a pieoeof machinery 
fcreweddown to the floor: and yet it was hoiden not to be atene« 
ment, the renting of which, though ifi conjunAion with the exdu* , 

[ 191 ] five ufe of a room in anothe^s mill, would give a fetdement. Lord 
Kenyan faid, that die contraft was in efle£l no more than a licence 
to ufe a particular part of the machinery of a mill, and was no 
inore a taking of a tenement than if a man contraAed to pound in 
a certain mortar, or ufe a particular grinding-ftooe in a mill* This 
is not Uke the cafe of Rof w. WUuebapii {c) i for that was thetakbg 
of the room itfelf, though to be ufcd for a particular purpofe and 
at certain times* 

£r/kuuf Balgyff and Hillf contrik, endeavoured to diftingniih 
is from the cafes of R. r. DadderbUI {J)^ and R. ▼• TarJeUgg {e), 
on the ground* that in thofe caies the takings were of the particu- 
lar pieces of machinery called tie fwmers^ and the pointing-plaas, 
which were mere diattels, and no part of the mill itfelf ; whereas 
here the taking is ajlanding^fbut in die room of the mill, which Is 
neceflarily a uking of part of the mill itfelf, though for a parti- 
cular purpofe, namely, for the purpofe of putting up in fuch room 
a machbe to be worked by means of the miU-wlml. The carding 
machine could not have been ^e fubjed-matter of the letting, be- 
caufe that was the pauper's own : the only diing therefore which 
could be let was tbephce in tin r^sm where it was to be fixed : the 
taking therefore was of that part of the tenement itfelf, and not 
of the machinery, as in the former cafes. Then the particubr ufe 
which was to be made of the part <»f the toom fo taken cannot 
▼arytheeffe&ofdiecootiaftoilcldng. The ufe of a tenement 
is more or lefs limited in moft caies: diat wu no objeAion in Rac 
▼• WbiU€hapil{c) to the gaimngof the fettlement : and mR.x. 
TardeUgg^ Lmwrena J. diftuiguiflied that from the WhkeAaifA 

C 192 ] cafe, becaufe it was not ftated mat the runner was in the packedng- 
room wMch was appropriated to the'panper'sufe. \Lamr9mil. 
That obfervadon was made by me m anfwer to an argument urged 



(«) 8 r^rX^ 449- («) Aatc, I »dI. cji. 

(cj m. »6 G.: J. % O^^ 154. ^t^^ W t "tvm Fy. 449. 

(#) A!i(e« I vol. 5tS. 
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^thebaff that as the value of the (itting-room was enhanced in iSo2. 
the one cafe by the ufe of the furnitvre and the fire which was to 



be proTided by the owner, fo in the other the value of the packeting- itu k jmo 
room might be enhanced by that of the ufe of the runner. But I ^J^^^^ 
did not mean to give any opinion, that fuppofing the runner had tanti^f 
been found to be placed in the packeting-room, the refpedlive values Msllm. 
of each, which were diftin£lly found, could be added together, 
and applied to the packeting-room alone.] Hetc the value of the 
thing let, which was part of the room itfelf, is fufilcient to confer 
the fettlement. The terms of the contrad alfo (hew that the 
thing let was the room and not the machinery ; for there was Co 
be three months to quit refpe£lively \ which could not apply to 
the machine, that being the paupler's own property ; and fliews 
that the parties intended to contradl for the ufe of the freehold it- 
felf. Suppofe one having furniture of his own took an apartment 
for the ezprefs purpofe of placing it there ; that could not be con- 
fidered as any other than a contra£l for the room itfelf, and not 
merely a perional licence to place the furniture there. This cafe 
comes diredly within the principle of Rex v. Tclpuddle (a), and 
that clafs of cafes. The taking of fo many cows cannot be any 
other than a mere contrafl for perfonal chattels ; but if the taking 
be of cows to be fed in certain paftures, that has been holden to be 
the taking of a tenement ; being in effeft a renting of the growing 
produce of the palture, to be taken, as Lord Kenym faid, by the 
mouths of the cows. So here, though the takmg of a moveable [193 1 
machine will not give a fettlement, yet if the contra£k be for a cer- 
tain part of the freehold for the purpofe of placing and uiing the 
machine there, the legal pofieffion of the freehold pafles to fuch 
fpeeial occupier, as much as if it had been a general taking. In 
jR. V. PiddUtnnthide (Jk) the taking of a rabbit warren was deemed 
to confer a fettlement, although it was cxprefsly found in the cafe 
that the pauper had no right in the foil, except that of entering 
upon and killing the rabbits there *, the landlord condantly depaf- 
turing the fame, and ploughing fome part thereof. Buller J. there 
faid, that the true queftion was, Whether the contra£k were to 
receive profits out of the ufe of the land. Now here the profit 
was derived out of the ufe of the freehold as much as in that 
cafe. 

Grosk J. The queftion is, Whether what the pauper con- 
trailed for were a tenement ? The magidrates ilatc it to be ajhind^ 
ingpface in a room In a mill, for the purpofe of placing there a 
carding machine of his own, which was to be worked by the 
means of the general machinery of the mill. Now what is that 
more or Icfs than contradbing for a liberty to go and ftand there 
for the purpofe of working at his trade ? It has been attempted to 
diftinguifh this cafe from thofe of Dodder hi f I v. Tardtbtgg^ which 
are admitted to have been properly decided : but I have liitened in 
vain for any folid diftin&ion to be (hewn between them : and we 
muft take care not to give way to refined and fubtle diftinfiions . 
on thefe liibje£ts, which at lad leave the magidrates below no clear 

(#) \7€rm Kep. 6-1. ^ (*) -^ T.ro: Ert, 771. 
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i8o2« rule to go hf. Therefore, without entering into any further lea- 
I foning on the fubjeA, which* will only furnifli frefli arguments for 

doubts on future occafions, I think this was a contra^ for nothing 
more than a liberty for tBe pauper to (land and work his machine 
in a room of the mill ; and that it conferred no fettlement upon 
him. 

^194 j Lawrence J. This cafe is governed by thofe of R^ v. D^ddiT'^ 
nil and jR. v. lardeUgg^ from which it has been endeavoured to 
diftinguifli it by faying that thofe were only licences to ufe certain 
machines belonging to the owners of the mills ; whereas this is a 
hiring of part of the mill itfelf ; becaufe it cannot be fuppoCed that 
the pauper contradled for a licence to ufe his own machine* Bat 
it is to be bbfenred, that the contract here is not pretended to be 
for the ufe of the pauper's own machine, but for a licence to make 
ufe of the Aeam engine of the mill, by applying to it his own ma- 
chine* Now what difference can there be between a licence to 
ufe another^s machine, and a licence to apply the party's own ma- 
chine to the machinery of another's mill ? But it b faid, that the 
pauper contracted for the ftanding-place in the room where the 
machine was to be put. To be fure he muft have a place to ftand 
and work the machine, otherwife the contraA was abfurd and nu« 
gatory : but how does that differ from a general licence for him to 
ufe the machinery there ? Therefore on this plain ground, that 
the contra^ was for a mere licence for the pauper to ufe the ma- 
chinery of the mill, and not a letting of any part of the mill itfelf^ 
I am of opinion that no fettlement was gained in Stoclport. 

Le Blanc J. The fubftance of the contrad was for the ufe 
of the machinery, and not a hiring of any part of the room in the 
r f pr 7 mill. It was a hiring of the ufe of the mill-owner's machinery, at 
in the other cafes referred 10 % with this difference, that inftead of 
ufing the owner's machine, he was to apply his own machine to 
the moving power of the mill, in order to enable him to work it 
with facility. But whether he contracted for the ufe of the jaiill- 
owner^s machinery dire£lly, or by the intervention of fome other 
machine of his own applied to the other, is exaCtly the lame thing. 

*^ Order of Seifions confirmed (« )« 



{a) Viat Jttx V. 7h€ UUhittntt jAndwiUrp*^ 6 7trm Rtp. 977. whete the Omrt 
held, that the value of a poft win4-iniU ere^ed by • tenaot 00 laAd reflted bjr him, (which 
land in !t(clf was onder the value of zo/. per annum,) could not be ufcen into the accooM 
lb at fo raifc the annual value above chat fom$ it being a mere pertonal chattel* not fixed 
CO the freehold, which the tcaanc wat «t liberty to remove at tbe end of hit lens* aad 
tbeicfoic 00 ctBcmeat. 



WUwefiay^ 
Fth. 3d. 



The Kino againfi Picton« 



If the con* 
TiAuig 



A ConviAion on the game lawsj removed into this court by cer« 
f ifirate give tiorasi, was as follows : 

a proper date to the time of the convt^ion upon the face of it, and afaerw^rda add an impofliUe date •• 
the time when he fee hit hand and fcal to theconvidion (being before the ofTcnce €onuiiJtied}« the latter 
may be rejeAed at firplofage. It it enough that the c<Mi«i£iiun lers forth that the «itnefi was ciaouaed 
pn oathy withont ft«ting tha: the magiftrjte had authority to ^dminjiler cbe oath. 

5 (Sarrj.) 
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(Surry.) Be it remembered, that on the i6th of September in the 1 8oz. 
41 Geo, 3. &c. at, &c. W. D. of, &c. came before mc J. S. one 



of the juftices, &c. and then and there gave me the faid juftice to Tbe Km« 
be informed that One Ca/ar PiBon of, &c. within three months laft ^l^l^f^^ 
psft, to wit, oil the 1 6t& of this fame month of September^ in the faid 
41ft year, &c. the faid Cafar PtBon not having then lands or tene- 
ments, &c. (negativing the qualifications in the ftatute 22 & 23 
Car. 2. r. 25.) did, at, &c* keep and ufe a certain gun to kill ani L '9^ 3 
dritroy the game, againft the form' df the ftatute, &c.; whereupon 
the faid C. P. afterwards, to wit, on the fame 16th day of Septem- 
htTy in the 41 ft year, &c. at, &c. had notice of the faid information 
and of the offence therein charged upon him as aforefaid, aild was 
then and there by me the faid juftice in due manner fummoned to 
appear before me the faid juftice at, &c. to make his defence to 
the faid charge contained in the information aforefaid. And there- 
upon afterwards, viz. on the 26th of September^ in the 41ft year, &c. 
at, &c, he the faid C P. being daily fummoned as aforefaid. in 
this behalf before me the faid juftice appeareth and is prefent, in 
order to make his defence ;igainft the faid charge, &c., and having 
heard the fame, he the faid C. P, is aflced by me the faid juftice if he 
can fay any thing why he ihould not be conviftcd of the premifes 
above charged upon him in form aforefaid ; who pleadcth that he 
is not guilty of the faid offence. Whereupon I the faid juftice, at 
the fame time and place, viz. oil the faid 26th of September in the 
jrear aforefaid, at, &c. do proceed to examine into the truth of the . 
faid complaint contained in the faid information in the prefence . 
and hearing of the faid C. P. And thereupon one credible wit- 
ncfs, to wit, J. C. of, &c. cometh before me the faid juftice, and 
before me the faid juftice upon his oath, &c. by me the faid juftice * 
adminiftered, in the prefence and hearing of the faid C. P. depofeth^ 
&c. that the faid C. P. on the faid i6th day of September in the 
year aforefaid, at, &c. did keep and ufe a certain gun to kill and de^^ • 
ftroy the game. (And then proceeded to negative feverally the de* 
fendant's qualifications according to knowledge or balief.) And the 
faid C. P., although called upon for that purpofc, doth not prove 
that he was qualified to keep and ufe the faid gun Jor the purpofe 
aforefaid by any of the means herein before-mentioned ; nor fliew [^ '97 ] 
any reafon to me the faid juftice why he (hquld not be convifted of 
the faid offtnce : nor docs he offer any evidence whatfoever before 
me, or fequire time for the produftion thereof: and thereupon I 
the faid juftice do adjudge that the faid C. P. was and is unqualified, 
and guilty of the offence aforefaid. And therefore the faid C P. 
on the faid 26th of September in the year aforefaid, at, &c. before 
me the fame juftice, by the oath of the v/itnefs aforefaid, according 
to the form of the ftatute, &c. is convided thereof : and for his 
offence aforefaid hath forfeited 5/; to be diftributed as the ftatute, 
&c. direds. In witnefs whereof, I the faid juftice to this prefent 
record of the conviftion aforefaid have fet my hand and fcal at, 8c c» 
the /\tb day ^November, in the year afsrejaid. J, B, (L. 8.) 

Manley took feveral objedlions to the conviftlon, the principal of 
^hich were, ift, that the conviftion was dated on the 4th of No-' 
vember^ in the year afrrefaidy which by reference muft be taken to 
Vol. IL N mean 
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i8o2. mean the 41 Geo. j. and therefore before the offence commiftedt 
which was not till the i6th of Siptembtr following. R. ▼. Kent^ 



ne Kzv« 2 Ld. Rajm. 1546. And this cannot be rcjeded as furplufage, be- 
mistn» eaufe the time of the convi£iion,.a8 well as of the offmcct ought to 
appear. Rex v. PulUn^ Salk. 369^ adly, It is not dated ihat the 
magiftrate had jurifdifiion to adminifter the oath. 

Tbi Court faid, that as to the firft objeflion^ it was cxprefslj 
ftated that the offence was comaitted on the x6th of September ^ 
41 Geo. 3. and that the magiftrate, after fummoning the defendant 
J[ 198 3 and examining the evidence, 8cc. on tie 26th of the fame Septcmbei 
conviHeJ the defendant of the offence. What follows therefore as 
* to the date of fetting his hand and feal is infenfible, and may be 
rejeAed as furplufage. That it was immaterial when he put his 
hand and feal in point of form to the convidion. That as to the 
other obje&ion, the convi£lion was in the common form in which 
many others were drawn. The a£b of parliament gives^ the magi- 
ftrate authority to adminifter the oath in that refpefib. 
Marryat was to have argued in fupport of the convi^iion. 

ConviAion affirmed. 



ftrfb? "^^^ King again/l The Inhabitants of Minworth. 

Rcnrinsa ^T* WO juftices by an Order removed James Fields his wife and 
cluing the children by name, from the townfhip of Minxuorth in the coun- 

cowf and ty of Worivick to the townihip of Woriey Wigorne in the county of 
dicirpiftiirt) JfTarcefler. The Scffions on appeal quafiicd the order, fubjca to 
10/. a-7«r ^^ opinion of this Court on the following cafe : 
iii value, will The paupcr, bebig fettled in Woriey Wigorne^ afterwards rented, 
^confers yndcr a verbal agreement from Lady-day iSoo till fix weeks after 
Che annoai* Micboi/mas 1 8oo, two COWS, at the rate of five (hillings a cow per 
iraiueoftbc wcck^ of J. Grjjflthsf who was the tenant and occupier of certain 
vhldi^th l^i^^s ^^ Minworth. It was alfo agreed between the parties, that 
cows were to the owncr of the cowsfhould feed and fupport them j and for that 
ht iiepaftur- purpofc fuch COWS (hould feed and depafture in the lands of Griffiths 
te*io/ "**" called the Two Pixalls and Top Ropes^ and alfo in certain other lands 
C 1 QO 1 ^*^^^^ ^^^ Lower Ropes and Minworth Fields after the faid laft- 
mentxoned lands fhould be' mown : all of which lands were in Min* 
worth : but the lands on which the faid cows were fo depaftured 
were not of the annual value of 10/. Griffith} was not to feed any 
^ other cattle in any of the above-mentioned lands whilft the fame 
were depaftured with the cows fo rented by the pauper. The con- 
trail continued in force for the fpace above mentioned, during the 
^hole of which time the pauper refided in Minwtrth. 

Erfkine and Reader^ in fupport of the order of Seflions, contended 
that the renting the dairy in Minworth gave the pauper a fettlement 
there, although the value of the lands on which the coivs were de« 
paftured did not amount to 10/. per annum. The cafes of Rex v. 
Fiddleirenthlde {a) and Rex v. Tolpuddle{b) muft govern the prefent. 
In the latter, which was the cafe of renting a dairy, the annual 

(«) I Term Rtb. 772. (- ) ^Ttrm Fep.6;x^ 

^lue 
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Value of the land did not appear {a). [Grofe]. It was taken for granted 1 802. 
there that the value of the land was 10/. a-year ; and the attention of 



the Court was not called to any other view of the cafe.] At any ratej The Kino 
in the former cafe of the rabbit-warren, the value of the land was ^f^^^""-^ 
well known to be little or nothing, and that the folc profit was de- bitants of" 
rived from the rabbits. Befides, it has beeaalways holden fuffidient Mik- 
to confer a fettlemept, that the annual value of 10/. has arifen from ^o*tii* 
fomething conne£ied with the realty, though no part thereof ; as in 
the Whitechapel cafe (^)i where the furniture and firing found in C 200 ] 
the room contributed to make up the requifite value of the tene- 
ment. So in R. V* North Bedburn{c)i a landfah colliery leafed to 
the pauper w;is holden to be a tenement of fufficient value to con- 
fer a fettlement, although the value of the land rtfelf, apart from 
the (lock of horfes, gins, ropes, and other things necefiary for the 
working it, was afErmed to be under the annual value of jo/. 

Clarke contra was flopped by the Court. 

Grose J. This cafe is very plain. Unlefs the pauper occupied 
a tenement of 10/. a-year value he could gain no fettlement. And 
that fzGt is exprefsly negatived ; for it is ftated that he rented two 
cows, which were to be fed on particular lands, and that thofe 
lands were not of the annual value of 10/. That makes an end of 
the qneftion. The principle on which the renting of dairies (as it 
is called) has been holden to confer a fettlement is, that in truth 
and effefl it is a contradl for a certain intereft in the land to be en- 
joyed in a particular manner : that alone conftitutes it the taking of 
a tenement : and in each of the cafes^whlch have been decided on 
that ground it was underflood that the land itfelf \^as of the requi- 
fite value. Then in analogy to ail the cafes in pari materia we are 
bound to fay, that the pauper did not gain a fettlement by the renew- 
ing and occupation in queftion. 

Lawrekce J. In the cafe of Tte King v. Tolpuddle^ the ground 
on which the Court went was, that the contradl there ftated gave 
the pauper a right to take the produce of the land by the mouths of [ 301 1 
the cattle; and that it was the fame as if he had rented fo mucK 
pafture for his cows to the value of i o/. a-year. The value of the 
cows hired was never taken into confideration as forming part of 
the value of the tenement. Nothing can be concluded againft this 
from the cafe of The King v. North Bedburn. For it feemcd to be 
the obje£i of one of the parties at the Sefllons to dlftinguifli between 
the value of the land and of the things leafed with the land ; and 
the Scflions let them into that evidence (being parol evidence of the 
leafe which the leflbr had refufed to (hew, and which was not then 
produced) ; and this Court held that the Sefliions had done right. 
That rather (hews that the diftinftion was confidered to be mate- 
rial : but it was not eftablifhed in point of fa A. The cafe of the 
warren falls under a difierent confideration : the produce of a war- 
ren is the rabbits as much as the produce of a fifhery is the fifh* 
But that is not like a contract for the hire of cows. 

(a) That twBt was not ftated In the cafe \ but it appears by a note in p. 671. of the re- 
pon, that to a queftion put by the Coart to the bar, It was admitted that the anna A value 
of the Und in that cafe was more than 10/* This note was referred to by Clarktj who was 
to h*Te argued af^ainft the order df Seflions apoa the pcefent ocoHon. 

C^; Hil. %i G*.©. 3. 2 Cotif. 154- fL 104. {^c) £. i/^Git, 3. zComfl. 155. 

N 2 Lb 






201 CASES m HILARY TERM 

1 802. Le Bl anc J. In the former cafes the Court held that the renting 
of a dairy with land which was of the annual value of 10/. was the 



The KiwG fame as renting land of that value, the produce whereof was to be 
^'"!^ taken by the cows. But that is not like a contrail for the hire of 
b^nrt*of ^^^^ ^^^^ ^^^ ^^^ °^ '^"^ under the value of 1 o/. a-year. With re- 
MiN- {pcCt to other cafes, where the value of land has been raifed to that 
WORTH, amount by things crefted upon it, the Court has refifted the attennpt 
to fepr^afr the v^lue of the iand from that of the ereftions attached 
to it. Such fcems to have been the cafe in R* v. Nortb Bedburrt. 
But that dltTcrs greatly from the prefent cafe, where the rent- 
ing is of cows which are not annexed to the land. 

Order of Sc{IioR3 quaflied* 



[202] 
i>uiurday, The King azainji Macleod; 

A defendant '^ HE defendant was in cuftody in execution of fevcral fentencet 
'"of cu*" ^^^ mifdemcanors, of which he had been convided ; and had 

cuknJtciT,y pleaded not guilty to an information filed againft him by the Attor- 
down the ney. General for a libel, in which notice of trial had been given on 
rect.^d to ^^^ P'^'^^ ^^ ^^" Crown to the defendant fevcral terms ago, which 
trial by pro- ^s^d been renewed ;it feveral intermediate fittings.' Whereupon on 
fUo. a former day of this' term 

Sect: moved for a rule (in fubftance) calling on Mr. Aitorney^ 
General to (hew cauCb why a day (hould not be peremptorily fixed 
for the trial of this information. This motion was grounded on a 
long affidavit of the defendant, dating the feveral (lagds of the pro* 
ceedings which had hitherto been had, and the different notices of 
trial gwen ; and complaining of the hardfliip, expence, and vexation 
which he had thereby fuftained. And the rule was framed upon 
what is dated to have been faid by the Court in the report in 
6 Mod. 247. in the cafe of He ^uen v. Sir Jacob Banks/ " that 
<< in all indi£lments or informations here, &c. the defendant has 
<' no other way to haflcn on his trial but by application to the 
«' Court ; who, upon hearing the reafons of Mr. Attomey-Generalf 
'' will, as they fee occafion, either give him further time^ or fix 
<' him a day peremptorily for the trial, or give the defendant leave 
<( to bring it on himfelf.'' And at the fame time Scott faid, there 
might be great dcubt as to the authority of the decifion in Rex v, 
[ 203 ] Dyde (/i), that a defendant could not carry down the nifi prius re- 
cord to trial by provifo in a cafe where the King was party, which 
he faid was not warranted by the authorities referred to in the re- 
port of the cafe. 

The Courts (after confulting the officers of the crown-office) faid, 
^at there was no indance of fuch a rule as that now prayed for 
having ever been granted. That what was faid in the report of 
kex V. Sir Jacob Banks in 6 Mod, mud be underdood as referring 
to trials at bar. That it did not occur to them how this Court 
could exercife a jurifdiciion over the Jud^e prefiding in the Court 
at nifi prius before whom the nifi prius record would be^ fo as to 

(«) 7 T<rB Rtf, 6tfi. 

3 govern 
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gov6rn bis difcretion as to the particular day when the information 1802. 
in qucftion (hould be tried. That if the defendant firft (hewed any 



ground to the Court for direfting a trial at bar, it would be after- The Kino 
wards competent to him to move the Court to fix a particular day j/^*"'"^ 
for it, as they might regulate the method of their own proceedings. 
But that if the defendant were not inclined to adopt this, which 
occurred to them as the only mode by which he could obrain the 
object which he prefied for \ and his counfel really meant to con- 
fend that the point ruled in the cafe of The King v. Dyde was not 
law, (which was however recommended to his rc-confideration) they 
would grant a rule to (hew caufe why the defendant (hould not be 
at liberty to proceed to trial by provifo at the fittings at nifi prius 
afrer this term. 

The defendant's counfel afienting to accept the rule in thisform^ 
it was accordingly granted. 

The Attornfy-General and Garrow now (hewed caufe againft the . 
rule ; and after going at length into the reafons which had induced [ 204 ] 
the poilpone;nent of the trial from time to time, fome of which had 
originated with the defendant himfelf, and all of them accounting 
fatisfaflorily for the delay which had arifen, fo as to do away any 
imputation of wilfulnefs» or intention to harafs the defendant ; 
they were proceeding to fupport the authority of the deciGon in 
Rex V. Dyde^ which was in point again fl the prefent application ; 
when the Court faid, that it lay upon the defendant's counfel to 
difprove that authority. They therefore concluded by obfcrving 
(hortly, that the very report referred to in 6 Mod, 247. of Sir Jd- 
cob Bmks*s cafe (/i), ftated that there could not be a trial by provifo 
in th^ King's-cafe, beeaufe there could be no laches imputed to. 
him : and that the re(t of what was there (lated had already re- 
ceived an anfwer from the Court. That the authority of R, y. 
Djde wzs alfo fupported by 2 Hawi. c. 41-/ 10. as well as by 
a Injl. 424. 

ZcQtt in fupport of the rule (being deCred by the Court to confine 
himfelf to the queftion, Whether they had authority to permit the 
defendant to carry down the record to trial by provifo in a cafe 
where the Crown was profecutor), contended that an information 
by the Attorney-General ex o(ficioy was, when filed, fubjeded to 
the general jurifdidion of the Court in every refpeG, the fame as 
any other proceeding ; and that it was part of the e(rential confti- 
tution of the Court that they (hould have power to dire6t the form 
and manner of proceeding to trial in fuch way as would beft pro- 
mote the ends of juftice, and prevent oppre(rion on the defendant. 
In 3 Com. Dig. Information^ D. 4« it appears that an information 
filed by the Attorney- General may be quafhed by the Court upon [ 205 ] 
caufe fliewn; foir wnich is cited Fountain^ cafe, i Sid. 152. It 
follows then^ that if the Court may qua(h the information altoge- 
ther, they may direA when it (hall be tried in the fame manner as 
in other informations at the fuit of private profecutors«% The cafe 
oi R.Y. Dydi{h) was the firft dire£t judgment on the point: it 
psifled without argument, and is not warranted by any precedent* 

(5) Reported alfo in i U. Rtym. io8x. ] Sjtk. 65a. and 2^ Mod, 33* 
iff) 7 term Rep. tbu 

N3 The 



aoj CASES iH HILARY TERM 

1802. The only authorities referred to are thofc of Sir Jacob Banis*^ cafe, 
6 Mod. 247. and 2 In/l, 424. In the firft, the only queftion before 



The IC1H6 the Court was, Whether there fliould be a new trial, the firft having 
tf^ji-/ \}ttn had by furprife on the profecutor : which was accordingly 
granted. 1 he mdiament there which was oncmally found at Jhe 
Seflions had been removed hither by certiorari at the inftance of 
the profecutor, who was a private pcrfon, and who had made no 
default before trial. Now in no cafe can a defendant carry down 
a record to trial by provifo, till the profecutor or plaintiff has made 
default at one trial. Whatever therefore was faid as to the inability 
of a defendant tO do this in a profecution at the fuit of the Crown 
was an obiter di£tum. But if that were entitled to confideration, 
the fame confideration {3 alfo due to what was alfo faid, that the 
Court upon application of the defendant would, if they faw occa-» 
Con, fix him a day peremptorily for the trial, or give kim leave to 
bring it on himfelf. Then as to the other authority relied on in 
2 Irifl. 424. it has no relation whatever to trials by provifo ; but 
merely ftates that a writ of nifi prius (hall not be granted where the 
King is party, without a fpecial warrant from him, or the aflent of 
his Attorney- General. 

C 206 ] Grose J. The trial by provifo (a) it is well known was given 
in order to prevent defendants from' being opprcfled by the laches 

of 

(«) The trial by provifo takes Ut itAne from a claufe in the diftringat which proridct 
that if two writs come to the fheriff be ihall only e&ecutc and return one of tl|e<B. Vide 
% Tidd'i ?r»€. 6S6. cites % LiL P. R. 6ii. 617. that it, if two wriis come 10 the (heriflf in 
the r«mc caufe, (the one being foppofed to be delivered on the part of ibe platntiff» the 
other on the part of the defendant,) he (hail fnmoion but one jory for the trial of the iiTue. 
*Trislper Pah, 71. But the trial (hall in ail cafes be by the pUintiflPs lecord, if \^ cuter it 
in time. Ttdd'i Prat. A. In 00 cafes is the trial by provifo graotable to the defimdant an- 
iefs there has been laches in the plaintiff, Dy. 21 5. 2. Stamulf. F. C 15 s- except in cafes 
where the defendant is an t&otp as in replevin, prohihition and qaarc impedit.. i^i^ ud 
kHawk. ch. 41. /. lo. I do not find it anywhere Hated how foon after the ftat. 9iW^.\ 
ff- 30. ( I ^ Ed. I.) which pve the writ of nifi prius, as it has been long called, (« /«/. 4t4*) 
the pradice of trial by provifo prevailed. By the ftat. a Ed. 3. c. 16. it was cnaAed, that 
inquerts in plea of land flioald be taken as well at the requcft of the tenant as of the de. 
mandant. Ih the t H. 6. it was rcfolved by the court, on complaint of the defendant, :hat 
the plaintiff had kept back the writ fo that the Iheriff could not ferve the jury with prxefs, 
that both of them ihould have writs, with a provifo that the fberiff flioold only execate one 
pf them. 8 Htn. 6. 6. Bn. Pnceftf pi. 56. The pradice is alfo iccognised in fevtial oTd 
in the year books. Temp. Hen, 7. cited in Sfoyndfird't P. C, 155. and by the ftat. 7 & 
t W. 3. c. 3%. which enads, « That if any defendant or temant in any aBum depending in 
** any of the fiid courts (i.e. of Wefmtnfker)^ fhail be minded to bring to trial any tlToe 
^< joined againft him, wi#« hy the cntrfe in any of tie Jmid (onrts bt wuy Uvfulbf dtthe 
** fame by prowijo } fuch defendant or tei«ant /hall or may, of the ifluable term next prcctdinjE 
'< fnch intended trral to be had at the next affixes, fue out a new venire faclaa to the Acriff 
«' in form afbrefiid by prtvio,^* &c. All the books befoit referred to which touch oa 
f hat branch of the fubjeA which was ia judgiqent in the principal cife, and other aotbori- 
ties, agree that there can be no trial by provifo againft the king, (onlefs by his fpecial «*f' 
rant, or the aOent of his attorney. general, (Ff/as. R» B. 241.) becaofe no laches en be 
imputed to him. Whether this rule applies as well to private profccutors is not fo oni- 
verlally agreed. A/i anon)mous cafe in t&d. 3x6. (ays, that the ^ourt held that the de- 
fcndant in any indidtment for peijury might try the iflue by pcoviib if the profecutor woo!i 
[[ 2oy J not Cry it. And fuch I am informed is the prevailing pra£Uce in the Crown-office in thecife 
' oi'prifate pro^utora making one default in not proceeding to trial. For in truth the kiogU 
so otberwife intereilfpd in the indi^ment than in point of common joftice ^^Sal^- ^6s. ^(C j 
it it to be obfcrt ed, that the general authorities referred to fpeak in genera) termi of there be>of • I 
no tfij] by provifo where the k'tng is party, widioot diftiogoifhing between public and pfi»»;e 
proCecuii.ns, To which may be added 1 ^<ii/r. 315. and 1 Keh. 195. and it was once doubled 
In th«? c^feof a oui t»m infcrmatioo, becaofe the queen was ooodam modo a part^ to the fait. 
^ Lfsn. I JO. Perhaps it may be thought that ipdepcadcut of any queftion whieh may sr>'< 
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mi plaintiffs ; and if the defendant could have (hewn himfelf entitled x 8o2» 
to ity we fliould not withhold from him his right \ for Judges as ^ , 
well as all others are interefted that every thing (hould be done ac- Tbc Kmm 
cording to law : but if the law docs not authorife us to grant what ^^ 
is prayed for, we cannot ufurp that power. Now Lord Coke in his ^**'**^* 
Comment on the Statute of Weftminfier 2., granting the writ of 
nifi prius, fays that a nifi prius (halt not be granted where the 
king is party, or where the matter toucheth the right of the king,- [ 208 J 
without his fpecial warrant, or the aiTent of his Attomey-GeneraL 
This is founded on the known rule, that no laches can ^e imputed 
to the king. And no other law has given the defendant this pri- 
vilege. The fame doArine is corroborated by what was faid by the 
Court in Rex v. Sir Jacob Bankst that there could be no trial by 
provifo againft the crown \ for which Powell J. gave the reafon {a) 
I have before aiEgned } becaufe a provifo implied laches, which 
could not be in the Crown. Then 'came the cafe of The King 
V. Dyde^ which is an exprefs authority in point. It is faid, that 
that cafe pafied without argument : but confidering the character 
and talents of the defendant's counfel in that cafe, it cannot be fup- 
pofed that he would not have argued the point if he had thought it 
tenable : and it is too much now to contend againft the authority 
of the cafe, as not having been refifted, when the matter was 
thought even by the defendam's counfel to be. too clear for argu- 
ment. And even now that the qucftion has undergone reviCon, 
not a fingle authority has been produced in fupport of the rule. 
Nor can I find any cafe where a defendant has taken down the re- 
cord to trial by provifo as againft the crown. In faying fo I do not 
mean to be underftood to include the cafe of profecutions at tht 
fuit of private perfons : thofe may admit of a different confidera- 
tton : but I believe no fuch cafe ever exifted where the Crown was 
the real profecutor. It is unnecefTary to enter into the particular 
merits of this cafe, or the complaint of oppreffion on the part of 
the defendant. What has been faid by Mr. Attorney . General is per- 
feAly fatisfa£lory on that head. It is f^fficicnt to obferve, that we 
cannot grant the remedy prayed for. There is however a re- [ 209 3 
medy {b) which the law and the books point out to the defendant, 
if he can (hew a cafe of grievance to the Court to entitle himfelf 
to it. But whatever perfonal inconvenience he may have fuffered 

■ 1^—— I I — — — ^w— i ■ . ■■ ^1— .Mi— ^M^.^M^i^—— WW— ^— i^f^— — 

npon ^ tncient praflice of the court lioce the ftac. of Hyim. 2. in chit refpeA, the prc- 
feiat pradice of the Crown oflUe may in part be referred to Che ftatutei ^fV.&M r. il. 
and i & 9 Xf^ 3. r. 33. which direct that no indifiment or prefeotmeot found ac the quartet 
feffions ihall be removed into this Court by certiorari at the inftance of a defendant until he 
ihall have entered into recognisance. $cz. ia a certain fum to appear and plead in B. R*, afid 
at hia own coftt and^chargei to caufe and procure tb* ijfut joined tKtrun fo h tried at the mtm 
ajhcei after futh certiorari returnable, &c. or at the Qitingiy &c* if the court of B. '^tJbaH 
not appoint any other time for the trial thereof, &c. But thefe ftatutet will not folve the 
difficulty ; for they relate only (o irtdtd^menta reoioted at tbe infiance of dcfendamt^ whera 
the record it made up by them (not by provifo, but purfuant to the recogoixauce,) withooC 
any laches having occarrcd in (he profecutor. And the ftacutes have no relatioo to in* 
fortnatioot or indiAmeots removed by t:ie profecutor, where »fter one default by him the 
defendant mAkei up the rcord by provifo. At any rate, however, it feemt that in all etiet 
the attorney-generars watranlb necclTiry for the trial at fiid priul) {JSatk, 652.) which at 
it ia faid implies the confent of the crown to try the cauTe in tha country. 

[a) zLd, R^jm, xo8|» (^) This wai probably in allufioa Co a trial at bar. 

N4 by 
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1 862. by tic delay, wc have no authority to give him rcdrefs by this 

rodde. 

The King Lawrence J. This IS a dry qucflion of law as to the praftice in 
mfotm^ thcfe cafes : wc cannot alter the i4\v : wc can only pronounce what . 
we nnd it tp be. For this purpolc we cannot do better than loos 
to the opinions of our predcceffors, and particularly to what w.is faid 
by I^ord Hohin Sir Jacob Banhs^ cafe, which is very clearly reported 
in Saik, 652. " That in civil a£lions the defendant cannot carry dowu 
a caufe by piovifo till there be a laches in the plainti tT, except in 
caufes where the d):fendant ads as a plaintiff, as in replevin, &c. 
That there can be no trial by provifo in a caufe of the Crown, bc- 
caufe there can be no default nor laches : nor can the crown be com- 
pelled to try any c?.ufe by nifi prliis; and therefore every caufe of 
the Crown in this Court mull be tried at bar, unlefs the Attorney- 
General allows a warrant of nifi prius, which implies his confcnt 
to try the caufe in the county." So it is faid all through the book, 
that there can be no trial by provifo againil the Crown ; bccaufe 
the only foundation for fuch a trial is laches in the other party, 
which cannot be Imputed to the Crown, When this matter wa^ 
firft moved in Court, we referred the defendant's counfel to the 
cafe of The King v. Dyde^ to (hew that he could not have the relief 
he prayed in this form. In confequence of which another motion 

t .210 3 was fubftituted in lieu of it, fo ftrangc and unprecedented, that the 
court would not even ^ant him a rule to (hew caufe : then he re- 
verted back to the prefent motion, upon a fugp;elUon that the cafe 
of. The King v. Dyde was decided without confideraticn. But it Is 
an odd argument for leflening the authority of a cafe, that one of 
the mod able advocates at the bar thought the point too clear (or 
argument. 

Le Blanc J. This is an application for a trial by provifo. No^or 
a. trial by proVifo is not a matter in the difcrctiou of the Court to 
grant or refufe according to the particular circumilances of the 
cafe. Therefore it is not an application to our difcretion. But 
Inhere a party is entitled to it, he has it of courfe without an ap- 
•* plication to the Court. The firft motion which was made in thi^ 
cafe for the fixing a particular day for the trial of this information 
could not be granted ; becaufe this Court cannot order what fliall 
be done before the Judge of nifi prius. For it would be nugatory 
to make an order for the trial of the information on a particular 
day, when perhaps the profecutpr might not think proper to carry 
down the record. Then as to the prefent motion, there can be no 
trial by provifo in a cafe like the profent, becaufe there can be nQ 
laches imputed to the crown. If no inilance can be produced of 
a trial by provifo in a crown profecuiion, that of itfelf is a ftrong 
argument that none can be had. But it does not red on that nega 1 
tive argument 5 for in the cafe of Sir Jacob Banks it was exprefsly 
faidy that it could not be granted : and when the quedion was again 
brought forward in Rex y. Dfde, it was confidered to be fo clear 
and well fettled by a counfel of great eminence at the bar, that it . 
was given up without difpute. Then where no indance can be 

t ill ^ px:0duce4 of fuch a trial^ a^n^ it was boldcn in TbeKivig ¥• Sirjofob, 

Bian^r^ 
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Bafjb, that it could not be granted, and the point was abandoned i8o^» 
as untenable in Th 'King v. Dydc^ it would be too much for us to ., 

grant it againil all the weight of authority. The Kino 

Rule difchargcd, ^/i^''*'J^ 

^ AilACLK0O« 



Shepherd, Executor, &c. agamji Johnson. Saturday. 

Feb. 6th. 

nrHIS was a writ of inquiry to afTefs damages on a bond given by in eftimat- 
* the defendant, conditioned that his co-obligor fliould replace a jps ^**« «»««• 
certain quantity of (lock which the teftator had lent him, and which niagci in xn 
was to be replaced on the ift of Augujl \ 799. At the trial before a«*on for 
Li Blanc J. at the fittings in term at Wejlmlnjler^ the only queftion ^^^*^^^^^ 
v/as, Whether the damages fiiould be calculated at IISS^- 18/. 6rf. to replace 
the price of the flock on the ift of Augujl when it was to be re- ^.ock on a 
pl.ced ; or at 1224/. U". the price of the ftock on the day of trial ; fc^"^*^' 
the value of the flock having rifen fo much in the mean time ? The enough to 
learned Judge being of opinion, that as the agreement had been "^« ^*>« »«• 
broken, and the flock never replaced, the plaintiff was entitled to ftn*ckonihat 
recover the larger fum, being that which could alone indemnify him day Ujt have 
at the pre fen t time. And the verdi^^l was taken accordingly for "^*" *"? ^**« 
1224/. I/., with leave for the defendant to move the Court tore- bliVtbc"** 
duce the damages to 1 133/' 18/. 6d, if they were of opinion that highcii va- 
the plaintiiF was not entitled to recover more. *"* ** *^ 

Llttiedale now moved for a rule to that efRffl ; and referred to xSmt of the 
Putcb v. Warren {a)i and Sanders v. Hnivkjley {b)^ ♦where the da- tri^ij th\rc 
mages had been eftimatcd by the price of the flock at the time ^^'nenjoof- 
when It ought tip have been replaced ; though he admitted that in defendant to 
the latter cafe the flock had fallen in value before the trial.. He replace it in 
alio mentioned a cafe of iJ1:crtvood v. Siddonj fitjings after MicL ^^^^^"1^^** 
term 1800, before Lord Ktnyon ,- where in an a£lion on a bond con- while the 
ditioned to replace flock- on ascertain day, the price of the day was market wag 
taken as the criterion of the damages ; becaufe it was the plaintiflTs JJ^J?^* ^ 
own fault if he delayed bringing his a£lion upon the default of the ^ ■* 
defendant, fo as to lofe the benefit of the fubfequent rife of the 
ftock. And he urged the lafl-mentioned reafon as an argument 
againfl taking the price of the flock at the day of the trial in cafe it 
had rifen in the mean time ; for then after a default once made, it 
would be in the piaintlflF's power cither by haflening or delaying 
his fuit to take advantage of the rife in the markeit without any rifk 
in cafe the market fell, 

Grose J. The true meafure of damages in all thefe cafes is 
that which will completely indemnify the plaintiff for the breach 
of the engagement. If the defendant negledl to replace the flock 
at the day appointed, and the flock afterwards rife in value, the 
plaintiflF can only be indemnified by giving hira the price of it at 
the time of the trial. And it is no anfwer to fay that the defendant 
may be prejudiced by the plaintiff's delaying to bring his adlion ; 
for it is his own fault that he does not perform his engagement at the 

(tf) % Burr. 10 J 9. I Strm, fo6. %, Ct but not fo well reported. {b) 8 7^01 Rfp. 162. 

time } 
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x8o2. time; or he may replace it at any time afterwards fo as to avail 
himfclf of a rifing market. 



Smifherd Lawrence J. Suppofe a bill were filed in equity for a fpecifio 

imi'''^^ ' performance of an agreement to replace (lock on a •given day, 

• C 2 1 "? 1 ^^^^^ '^^^ ^^^^ '^^^^^ *^o"C 21^ ^^^ ^^^^ S would not a Court of Equity 

coroprl the party to replace it at the then price of the ftock, if the 

market had rifen in the mean time ? 

Le Blanc J. of the fame opinion. 

Rule refufed (a). 

{a) The fame meafufe of 4imaget wai aiSoot'd in a cafe of FayMt v. ^Brkt, fittings after 
Mich, lata i7y9> tt fViftm. C, B. cor. Ld. ElJoa. 



Tuffjay, The Kino again/i The Juftices of Pembrokeshire. 

By/. 19. of A T the general quarter fei&ons of the peace holden for the county 

f/V\^c?e ^^ Pembroke on the 7th of Oiloier 180 1, Lady Owen moved to 

aixrjefo/ lodge an appeal againft an order of two juftices, dated the 2d of 

jafticcs hit jfprii 1 80 1 , whereby they ordered that the highway*in the pariih of 

keen maas ^^^ Michael^ Pembroke^ leading from the highway from the town of 

ior flopping Tk f 1 1 -nrrri^ « i»i • ir'j 

«P a road nn "cmbroke to the village of Hodgjton^ to the new highway m the laid 
Mfpeai \% order mentioned, fhould be ftopped up ; on an allegation that the 
*' die party ^^^^ ^^ ordered to be ftopped up was the only way (he had from her 
«< gricy-H by houfc to a Certain farm belonging to her, and that flie had had no 
•* any fuch notlcc of the faid order till after the July feffions 1801. But it 
•• MoceeY. appearing to the Court below that the faid order was made by the 
•< ing, &c two juftices on the 2d of Jpril x8oi, and returned to the Seflions 
••tiihtnext aQd recorded on the icth of the fame month, and that it was not 
<« L|?o«f tf/. 2ipp^^l<^d from till the then Michaelmas feflions, they refufed to re- 
«< ttriuch ceive the appeal. Thereupon in Michaelmas term laft a rule was 
«• vdtrmadt obtained, calling on the defendants to fliew caufe why a writ of 
4« ^„ghad[*' mandamus (hould not ifliie, commanding them at the next general 
ite. kt\A quarter* feflions of the peace holden for the faid county to receive, 
that at all proceed upon, hear, and determine the faid appeal. 
yeaUa'the^ The affidavit of Mn Stckes in fupport of the rule ftated, that on 
ieffioni oe«t the 1 7th of July laft he as folicitor for the eftates of Lady Ov^en 
Ibl^iMru!' ^^^ informed, that certain orders had been made for diverting one 
tiM 0^ the' road, and alfo /or ftopping the road in queftion^ which tended much 
road was too to her injury. That on the aoth of July he examined there-, 
llrty having ^P^^'^^ roads meittioned in the orders : that he pafled and repaflcrd 
badiufficcnt on horfeback over the whole of the road in queftion.dire£led to be 
wotkiot'i^^ ftopped up ; and that the fame was not in any way ftopped up, ob- 
tot^avTipT ftrufted, or impeded on that day 5 nor did it appear that any ftop- 
pe^i£d to a ping up or obftruSion had been made upon the fame. That the 
prcctding quarter fefTions were holden on the 15th of July^ and that the dc- 
fore which ' ponent was informed and believed that Lady Ovjen had not by 
time the fur- herfelf or agents any notice or. information of fuch orders until the 
ri^^C*^^*** 17th of that month. That in Augufl he was informed, that on the 
hid begun to 3 ^ ^ of J^^h ^^^ ^^ furvcyors of the highways for the paiiQi of S/. 
ii.i» op the jilicbaflj Pembrde^ had caufcd a bank to be r^lcd and a ditch to be 
'o»*- funk 
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funk acrofs the road in queftion ; and thereupon the deponent pre- x 8o2* 
pared, and ferred a notice of appeal for the Michaelmas fei&ons 



agalnft the order for flopping up the fame : which appeal was af- TheKiMo 
terwards rejefted by the faid Court. One of the orders referred j^^^Kctt 
to by the a£Edavits was an order by two inagiftratesi dated ad of if 
April 1801, for diverting a certain highway between Lamafton and P«i«»«oKa- 
Pemirekfj and turning it in another direction more commodious •*"*• 
for the public ; followed by a certificate of the fame magiftrateSt 
that the new road was fit for ufe, and dire£ling the old way to be 
(topped up. Another order was of the fame date made by the fame^ 
for ftopping up acrofs road (the road in queftion) leading from the t 2x5 3 
old to the new highway. Another affidavit was made by one Moffi, 
dating his being employed by one of the Ijirveyors of^he highways 
to ftop up the road in queftion, which he did on the 31ft of July 
aforeUid by finking a ditch and erecting a bank acrofs it: and that 
previous thereto the road was open and free for travelling : and that 
till then there was no ftopping up or obftruflion of the fame^ -to 
the beft of his knowledge and belief. 

Jn anfwer to the rule, it was fworn by the magiftrates making 
the orders, that by a miftake the order made by them for the ale 
of the furveyors of the highways was filed at the quarter feflions 
on the 15th of jiprii 1 801, inftead of the order intended to be 
fo filed (though in fubftance the fame:) but that the miftake was 
re&ified a few days after thofe felfions, and the proper order 
fobftituted in lieu of the other. That the orders referred to were 
for more than ten days previous to the faid laft Eajhr feffions pnb- 
lickly known in the parifli of Si. Michaely Pembrckcf and dire£iion$ 
given by them (the magiftrates) to the furveyors of the highways 
in the faid parifli, to carry the fame into immediate ese<;ution, pre- 
paratory fteps having; been before taken for that purpofe. That th^T 
did not believe (for reafons ftated by them), that Lady Ov)en ful^ 
tained any injury or impediment from ftopping up the road ia 
queftion. That one J, M* for feveral years paft had been the re* 
puted managing agent or bailiflF of Lady Owen, and refident on the 
fpot, and that Mr. Stokes refided at the diftance of twelve miles off: 
that Mr. Stokes was prefent at the Eafier quarter feffions, when the 
order in queftion was fo filed as aforefaid, and that the rolls or re- 
cords of the faid court were kept in bis office. One of the fur* [ aifi } 
veyors of the highways alfo fwore to the publicity of the faid or* 
ders in the parifh, and that he received them ten days previous to 
the Eafier feffions on the 1 5th of April, And feveral labourers 
who were employed upon the roads by the furveyors depofed, that 
on and before the 2d o{ April 1 801, they were fo employed to turn 
the old and make the new highway mentioned in one of the or« 
ders, and alfo to ftop up the old highway and the crofsway in que& 
tion. That while they were turning the old highway ten days be* 
fore the 15 th of April, J. M, the domeftic fervant and managing 
agent of Lady Owen, in company with a certain tenant of hers, 
came up to them and inquired what they were doing, to which they 
anfwercd, that they were employed by the furveyors of the high* 
ways of the parifli to turn the old . and make the new road (before* 
ilientioned), and were alfo dire&ed to ftop up tfas highway in 

6 queftion. 
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1802. q^cftiow- . On which J. M. then informed him, that if they 
ftopped up the faid highway, he had orders from Lady Owen to 



The King ^^'^^ ^^^ ^^ P^^l down the obftru£lion as foon as it was made* 
agamji That fome ihort time before July laft the furvcyfjrs again ordered 

Thcjuftic«« them (the labourers) to ftop up the road in quedion, which they 

f fMBROKE* accordingly did by making a fence or frith acrofs the fame fevcral 
8HSIE. days before the 15th of July^ when the Scflions were holden ; 
which frith or fenee continued to remain acrofs and obftrudl tha 
faid way for feveral days, but was afterwards torn down by prrfona 
unknown ; and afterwards again made up by Morfe before*men-« 
tioned : that the fad of fuch employment of labourers for that pur- 
pofe by the furveyors was publicly well known in the p^rifh of $/• 
Michacly as they worked there for fix days. 

f 5117 ] The ftat. 13 Geo. 3. /r. 78. / 19. enafts, " That where (in the 
<' cafes therein mentioned), any highway, &c. (hall be fo ordered 
<' to be (lopped up or inclofed, it (hail and may be lawful for any; 
** perfon injured or aggrieved by any fuch order or proceeding, or 
" by the inclofure of any road or highway, by virtue of any inquU 
<^ fition upon a writ of ad quod damtiumy to make his complaint 
*« thereof by appeal to the juftices of the peace, at the^next garter 
*' 5£^c//j", &c. after fuch order made or proceeding had, as aforefaid, 
*^ upon giving ten days' notice in writing of fuch appeal to the 
•* furveyor and patty interefted in fuch inclofure, if there (hall 
^' be fufficient time for fuch purpofc : if not, fuch appeal may be 
*< made upon the like notice to the next fubfequent Quarter Sef- 
** fions, &c. which courts of Quarter Seflions are authorifed to 
** hear and finally determine fuch appeal. And if no fuch appeal 
" be made, or being made, fuch* order and proceedings (hall be 
«* confirmed by the faid court, the faid inclofures may be made, 
f^ and the ways Hopped, and the proceedings thereupon (hall be 
" binding and conclufivc to all perfons whomfoever," &c, 

Erfkine and Wigley (hewed caufe againd the rule ; and relied on 
. the words of the act as conclufive, that the appeal muft be lodged 
at the next Quarter Seflions after the order made^ provided there be 
time to give notice, otherwife at the enfuing Quarter Seffions ; and 
therefore no fubfequent Quarter Seffions can take congizance of it. 
Then waving the queflion whether the appeal might not have beea 
preferred at the Eafler feffions, at any rate it could not be deferred 
beyond the July feifions ; the order having been formally recorded 
immediately after the Eafler felTions, though in fubftance made and 
[[ 218 ] lodged before; and there having been as much publicity in it as the 
fubje£t matter would admit of, fo that the party aggrieved could 
not complain of being furprifed. Tfiat feveral days before the 1 5 th 
of July^ when the Seflions were holden, the road had been adually 
obicru£ted, though the obftrudtion was afterwards wrongfully re- 
moved by perfons unknown* 

Gihhs, Dauncey^ and Lord, contra. The appeal is given to the 
party injured or aggrieved \ but until the old road be actually ob- 
it ru£ted the mere order works no grievance or injury to any one : 
therefore the true conftruilion of the aft muft be to give the ap- 
peal to the next Quarter Seflions after the grievance or injury fi^f- 
t lined. For otherwife an order may be obtained behind the back 

of 
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tf the party interefted, of which he may have no notice till after i8o2« 
the next fcffions in faft have pafltd, when according to the con- 



ftroftion contended for, he would be concluded, without any op- The Kino 
portunity of having his complaint heard : but it cannot be intended ^^^/f^^^^ 
that the legiflaturc meant any thing fo illufory and unjuft. The ©f 
words of the acl are, ** after fuch order made or proceeding had** Tsmbroke- 
Thc word proceeding then muft mean proceeding under the order: for it •«"*• 
has no reference to any other antecedent matter. Now the road 
vas not effectually obflmcled till fhe 31ft of July ; and the appeal 
was made to the Michaelmas feffions, which were the next in point 
of time : at mod, there was only an ineffectual obftruftion a fetjj 
day before the July feffions, which in no event would be fufficienC 
to conclude the party aggrieved, as it does not appear to have been 
Un days previous, fo as to enable her to give the notice required 
by the.ad ; in which cafe the appeal muft be made at the next fol- 
lowing feffions. In Rex v. the Jufices of Staffordjlnre {a), the [ ^'9 3 
Court feemed to think that the queilion as to the time of appeal 
turned upori the time of receiving notice of the order. But it\va» 
not ncceffary to decide the point in that cafe, as at any rate the 
party applying for the mandamus to the feffions to receive his ap- 
peal was not entitled to it, for want of ten days previous notice of 
appeal. In other cafes, the con(lru£^ion of (imilar words in a£ts of 
parliament has been holden to be the next poffible feffion after notice, 
as in cafe of orders of removal (b). And there, too, the time of appeal 
is reckoned from the execution, and not from the making of the 
order; though the words of the aft 13 & 14 Car. 2. c, 12. are 
general {c\ So the time for appealing againft a poor rate is 
reckoned from the publication (i), and not from the making of the 
rate. 

Grose J. This is an application for a mandamus to the Quar- 
ter Seflxons to receive and hear an appeal againft an order of 
juflices for ftopping up a certain road ; and the queftion is. Whe- 
ther the time for appealing were expired when the application was 
made to the court below ? whether, according to the true conftruc- 
tion of the ftatute giving the appeal, tlie appeal be given to the , 
next feffions after the order made, as contended on the one hand| 
or to the next feffions after the party is aggrieved, as contended on 
the other hand; it is unneccffary for us to determine; though I [ 220 J 
muft obferve, that the words of the aft are very ftrong, that the 
appeal Ihall be made to the next feffions " after fuch order made^* 
&c. There are, however, other words upon which ftrefs has been 
laid. But at any rate I am fatisfied that in this inftance the appeal 
was not made to the next feffions after the party was aggrieved. 
The order of Juftices was made on the 2d of April r and fo notori- 
ous was it, that ten days before the Eajler feffions the labourers em- 
ployed upon the road had a converfation with the managing fervant 
of Lady Otc/^/i about the ftopping up of this very road; and he 

(a) 1 Term Rep. 8 1. (h) Rex v. Tht Jvfiices of the Eaji Riding ef Torkjbire^ D^vgL 1 91. 

(c) Se&, a. <« All fuch p-rfons who ihink tbcmfeives aggrieved by any (uchjudgmtnt o# 
** tb« faid two juftices may ai-peal, &c. at the t.exe Quarter feHions,*' Sec, 

[d) Rex V. Mickiefittdf Cald, 512. and vide it. v. Atkint, ^Tirm Rep. 14. and R, t. 
^enitf, Cald, 172. 

threatened 
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1802. threatened what flic would do if it were ftopped up. No afiiliTU 
has been made by Lady Ov)en herfelf, to deny that {he had notice \ 



The King and therefore we mnft prefume that fbe had notice of all that was 

Th'fl^ doing at that time, llicn again fome (hort time before July the 
^{f ^ fame perfons had further orders from the fnrveyors of the highways 

Pkubiokk. to ftop up the road in queftion^ which was accordingly done feve- 
sBiax. yj^i jjjyg before the July feflions^ by making a fence acrofs it. No 
appeal, however, was made till the Michoilmas feflions followbg; 
which cannot be confidered as an appeal to the feflions next after 
the party was aggrieved. Her own family confidered her as ag« 
^ieved by the order long before. Under thefe circumftances it 
would be too much to let the mandamus go, even if there were any 
doubt whether fhe herfelf had had notice till after the July feffions. 
But if it were neceflary to give an opinion on that pomt, it would 
be that flie had notice of all that had been done before : and then, 
according to every fair conftru£iion of the flatute, the time for ap« 
pealing was pafled. 

Lawrence J. I think the mandamus ought not to go. Two 
different conftru£lions of the ftatute have been contended for ; the 

C 221 ] one that the appeal muft be to the Quarter Seffions next after the 
order madty &c. : the other that it is given to the next feflions cfUr 
the party is aggrieved: and it has been argued that the party is not 
aggrieved by the makh)g of the order, but by the execution of it 
Now it cannot be faid that the a£l gives the appeal to the next 
feflions after the party is aggrieved ; for by the exprefs words of it, 
*' it fliall be lawful for the party aggrieved by anyfueh order orpro^ 
*^ ceedingf or by the inclofure 0/ any highway, by virtue of any in- 
<* quifition on any writ of ad quod damnum, to appeal to the next 
*< Quarter Seflions after fuch order made or proceeding had as afore/aid^ 
&c. It is clear that this appeal was not made to the fefuons next 
after the order. Then the only queftion is. Whether it were made 
to the fefliions next after the Juroceedingj and what is meant by the 
term proceeding there ufed ? It does, not mean z6ts done under the 
order ; but is ufed as defcriptive of fome legal procedure fimilar to 
order; " fuch order made or proceeding had as aforefaid," refers 
to the proceeding before the mogtfirates^ ftated in the previous part of 
the zOi. Then it is faid that the party ought to have notice, other- 
wife the power of appeal given will be nugatory. But here there 
does appear to have been notice ; for the labourers employed by the 
furveyors exprefsly told Lady Owen^s manager what they were 
going to do. Whether Lady Owen^ by virtue of fuch an order, 
will be precluded from the ufe of the road is another queftion, upon 
which it is unneceflary to fay any thing at prefent. But upon the 
con(lru£tion of the a^ as to the time of appealing, I fee no other 
line to go by : for otherwife it is difficult to fay to what period an 
appeal might be deferred } it might be long' after the order was 
executed ; for the party might not have notice for months or years 
afterwards. 

[ 222 ] Le Blanc J. Upon either of the conftrufiions of the ftatute 
contended for, the appellant came too late. For flie neither ap- 
pealed to the feflions next after the order made, nor to that next 
after notice had of it. For taking the noti.ce to Lady 0wen*9 ma* 

• naging 
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naging fcrvant to be notice to her, it was an cxprcfs notice of the j g^^^ 
order for topping up the road in queflion. By the words of the ___..^ 
ftatute, " the appeal is given to the fcflions next after fach ordci: The Kii«a 
« made or proceeding had.'* There could be no doubt as to the tf/r^iv/ 
' firft part : but it is faid that the word proceeding means the flopping '^^' ij""** 
up of the road : but by attending to the place where that word is Pimbaoki- 
ufed, it will appear that it cannot have that meaning ; for in the si»i»»» 
former claufc it is ufcd as fynonymous to order i and in the very 
£ime claufc it is ufcd in the fame fenfe with order^ and as diftin^ 
from the aft of ftopping up the road : the words being •« that it 
{hall be lawful for any perfon aggrieved by any fuch order or pro- 
ceeding, or by the inclofure of any road," &c. No inference can be 
drawn from the conftruclion put on otl^r a£l$ of parliament giving 
the appeal in different words from the prcfent. ^ 

Rule difcharged. 



The King againjl The Inhabitants of4IooR Critchell. ivedmfc^ 

V Ffb. loih. * 

1 N confequence of the opinion of the Court, expreiTed in this cafe if an order 
* in the laft term (a), the following fpecial order was made: of remofai 

[i*3l** Upon hearing connfel on both fides, it is ordered, that an ^^ jj^ ^J^^ 
" original order of two juftices for the removal of D. Sfearhigj &c. fioos, and 
" from the parilh of Donhead St. Mary^ in the county of WiltSt to ^^^K-®'^"* 
** the parifli of Moor Critchell^ in the county of Dorfet^ and alfo an ^^^j, ^g. 
" order of feffions made in confirmation thereof, be feverally mo»cd into 
•' quafhed for the infufficiency thereof: it not appearing on the ^*^*^, 
** face of the faid original order, that the faid juftices, at the lime ^ cafere- 
" of making the fame, were jultices of the peace for the faid fcrved, and 
« county of Wilts r t^^^7Z of 

Gihhs now moved (3) ** that the above rule might be altered, by th« orderi, 
omitting fuch part thereof as^rclates to qualhing the original order for w,nt of 
of the two juftices, and that the fame may only order that the order ^."/f^c^/J!* 
ef feflions made in confirmation of the original order of the two rroving mt. 
juftices be quaflied j and that the juftices below may be ordered to giftratesap. 
enter a continuance to the next fcflions." The ob]e£l of this rule ^^^f^^ 
was, he faid, to enable -the appellant parifti to apply to the feflions the onginiat 
for the expence of maintenance, which by the ftat. o Geo, i. r. 7. o'^*'*"* J^ia 

' « court will 

/ y. could only be allowed by the feflions on appeal, and an adju- ^^ ^^^^ 
dication by them that the pauper was unduly removed ; which judg- the orders^ 
ment would now be obtained as their former erroneous opinion '^'.^hput rc- 
had been correQed by the dccifion of this Court. And he referred ^^<^^ 
to Rex V, Tarpole(c)j where an order of removal having been con- back to the 
firmed by the feflions on appeal ; and this Court having afterwards '^^f °V^ 
determined (on a queftion refcrved for their opinion) that fo many 2ri^-,naior- 

4eT, for the purpofe of enabling them to give maintenance according to Iht. 9 Cei, 1 . c, 7./. 9. and at any 
rate thejr will not admit an application for. amending their judj^ment f^t quaOuog bath orders made in ihe 
ttrm fublcquenc to the judgment fo pronounced. 

(«) Aote, 66. 

(^) Notice of the intended m^'ion wat previuuflv gUc: t9 the aKorofy for eke ptrllb of 

(«} 4 tirm Rip. 7X. 

of 
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1802. of the juftices below as concurred in that judgment were difabled 
to vote *on the particular quelHon by re a Ton of having a«n intereft 



The King in one of the pariihes concerned, fo as to reduce the number to a 
agair^ minority in refpedl to thofe who voted for quaOiiuji; the orJtrr; 
tarns of** y^^ '^^^ Court would not quafli the oriwr'uial order, but rtterred the 
Moor Cafe back to the fcfiions ; dirtifling th^^m to enter a continuince td 
Crit- jhe next fcffions in order that they nii^ht make the order lor quaih- 



^j ^ ' -J ing, &c. which onrrht to have been made at firtl. 

^ ■* Barrough ^nd Cajberd (hewed caufc in the firft inftance; and 
faid, that the diredtion given in the cafe cited w.rs not warranted 
by the general praCiice^ of the Crown-office, and had not been fol- 
lowed up by the direftions of the Court in fubfequent cafes. That 
it was contrary to what was done in Road v. North Bradley {a)\ 
where this court exercifed a jurifdiSion not only over the judgment 
of the fcffions, but alfo by quafhing an antecedent order of juftices, 
being properly quafhable on appeal. They alfo referred to various 
fubfequent cafes f^) where the form of the judgment was at vari- 
ance with Rex v. Tarpole^ And contended further, that the com- 
mon pra6lice Was right on principle 5 for when all the orders were 
brought before the Court by certiorari, its jurifdiclion attached 
Upon them fo as to deal with them as juftice required. That at any 
rate this cafe was diilinguifhable from R, v. TarpcU; for here the 
objeftion made went to the merits of the original order itfcif, to 
which the attention of the Court was called, as well as to the order 
of fcffions ; whereas there the objection went only to the order of 
feffions. But however incorrect the judgment of this Court had 
[225 ] been, it was now too late to revife it upon motion; being a judg- 
ment of a term paflcd, and not now impeachc^i on the ground of 
any cletical miftake, but for error in judgment. 

Grose J. Both orders were regularly before the Court in the 
laft term. We then did what we thought right with them, and 
pronounced our judgment; and it is too much to apply now to re- 
fcind it. . < 

Per Cur. * ' Rule refufed. 

{o) I Stra. 116S. 

[b) Rtx V. Jiirdhrfokff 4 Term Ke^. 24?. RfX V. i!in<Uyi i^.*^-'!. ReX v. D irlir.gion^ 
H, 797. Rix V. Bittjtt, ^c» I Eoftf I 3. and ib, ajg. 247. 373, 5«j7, and 2 Eafi. 25 & 6j. 



n>u'fjay, Harrison againji Franco, 

Feb. 1 1 th. 

All double T ] PON a rulc to fliew caufe why the proceedings fliould not be 

k!ffii'""^ fet afide for irregularity, the queflion was, whether the pleais 

Dot merely" A'^ould havc bccn filed, or whether it were fufficient to have delivered 

delivered to them, as had been done. The pleas were the general iflue, and 

the piam- plenc adminiflravit ; neither of which feparatcly need be filed (<i)f 

ncy; though as was admitted ; but being pleaded together, it was contended 

two pleas be they ought to bc filed like all other double pleas, which muft be 

^^h*'h1'* pleaded by leave of the Court. And of this opinion was The Courts 

ratdy nt^d* 3^^^^ confulting the Mader \ and made 

ooly have Thc Rulc abfpIutC^ 

Lawes in fupport of thc rule. — Marryat contra. 



been dell 

vercd. 



(tf) Vide X lidd, 599. 
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The Kino d^ainji Dr* Wyki^. rAirr/j/^^ 

A 1*T indi£lment was found at the fcfiions a^ainft the defendant TbeCMit 
*^ iot aH aggravated mifdemeanor, to which he had pleaded. ^tH not 
And now the record having been removed hither by certiorarij a '"a^c'ln** 
rule was obtained on the part of the profecutor for quaOiing the (Uancntoo 
indi£lment for error apparent on the face of it; another more per-. 'iKmotioaor 
fcft indi&ment being as was faid prepared and intended to be pre- ^r tftCT^S^iM 

ferred. pleaded, be- 

Jthjll on behalf of the defendant (hewed caufe againft the rule ; fore mother 
contending that after plea pleaded the Court would not qualh an SJlJt b^*** 
bdi&ment; according to Rexr,Fnth{a) : at lead not iinlefs another fovod. 
indictment were found, which might be fubftituted in lieu of the 
other ; R. v. Jf^eib {k) : and this too pafled hj confent ; which he 
laid he was not authorized to give in this cafe, unlefs upon certain 
terms : (which were not acceded to by the profecutor). 

Dampier for the profecution faid, it would be nugatory to pro- 
ceed to trial on an indictment palpably defe£live, and when another 
was prepared and was intended to be preferred as foon as polEble* 
That there was no occafion for the defendant's confent, if the 
Court faw fufficient reafon for quaOiing it on the motion of the 
profecutor : and no injury could enfue to the defendant, as the pro* 
ieootor could not be forced on to trial before the fummet aflizes. 

Ihe Coifrt having confulted with the officers of the Crown- [ 2^27 ] 
office. 

Gross J. faid, that he was not aware that the confent of the 
defendant wasneceflary for quafliing an indictment even after plea 
pleaded : but that the Court had laid down a rule to govern their 
difcretioa in fuch cafes in general, in order to avoid colluiion : and 
therefore they thought it more advifeable to let this rule be enlarged, 
fo as to give time to the profecutor, if fo advifed, to prefer another 
indictment before they difpofcd of the prcfent rule. 

Rule enlarged. 

(s) I LtaeJkf 11. 

(i) % Bmrr, 1468. and tide % lUwk, e. 15. /. 146, &c« end 3 J«c. jUr* 595. where 
4^ tb€ caiBt are coUadid ) and Rm v. StrgttM, DmiL ajg. 



Hammonds and Another, Executors of Bjlioht, again/1 ^"^^^ 
Barclay and Others, Affighees of Fentham a ' * "*• 
Bankrupt. 

^HIS was an a^on of aflumpfit for money had and received by AprincTpd 
^ the defendants for the ufe of the plaintifis; to which the gc- ,jj^2.7.to 
neral ifloe was pleaded. At the trial at Guildhall before Lord Jiuf/i- of m io. 

tndad cosfigftneat of a (hip to him for the porpoie of fale, and in coofequence draws bills on Um, 
which the faaor accepts } and then the prtiicipai dies ; and his execntoft direa the captain of the fliip to 
hXLom Us lafosef ord«i ; who thaoDpon delivers the fldp into the poffcAon of the f«aor, who fells the 
ftaae: ItoU that the faftor has a Ucnapon the proceeds as wcU for the amount of nioneydi(bttffed by him 

^rdie ncceffarjr ufe of the Ihip 00 its airivaU and iofflh« accepCaacci b| his iduallj paid, ai for th« 
WOfuit of ma ontftndiflg icCtptiflBSt 891 Ihcn doe* 

VoL.n. o ;•« 
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1802. jo^ C. J. a vcrdia was found for the plaintifFs with 2556/. ip/.d^i 
damageSj'fubjefl to the opinion of this Court on the following 



• Ham- cafe: 
BfONDs In j^pril 1799, the teftator J. Blighty who was then rcfidcnt in 

BiTfttAT. J^^f^^ca^ a«d the owner of the fhip Julius Cafar^ having on board 
a general cargo on freight for Londouy addreiTed the fatd fliip to 
Fenthnm his correfpondent in London ; and wrote him a letter dated 

^ 228 ] the 17th of that month to this efFeft : " I am now loading the (hip 
*« Julius Cafar for London addrefftd to you, and I requefted you to 
«« efFc£l infurance on freight of the {hip 4000/. fterling ; fay 4000/. 
" fterling on fhip Julius Cafar^ James Adams maft^r,.from jff/jri 
•^ River; warranted to fail with convoy. I have alfo to requeft you 
•' to efFeft a further infurance on 50 tons of logwood." This letter 
was received on the 30th of July following. On the 9th of May 
in the fame year Blight wrote a fecond letter to Fenthamy which ar- 
. rived in Augujl following; in which he fays: " I hope my letters 
•< arrived in time for you to cfFeft the infurance on the freight of 
«« the (hip Julius Catfar^ as I mean to draw on you for 2000/. 
«« fterling in part. You have my inftrudions to fell this veffcl as 
*« foon after her arrival as poffible. \ think (he will on infpedion 
<' command 5500/. fterling, ihips being much in demand: but at 
«< all events fell her." On the ift of May the ftiip failed from her 
. . port of loading for her place of rendezvous at Jamaica to join 

convoy. And on the 2d of June Blight died ; intelligence of which 
event having reached Captain Adams before the (hip's departure 
from the place of rendezvous, he applied to the plaintiffs as execu- 
tors, both of whom then refided in Jamaica^ for inftrufiions how 
to proceed ; who thereupon direfted Captain Adams to follow the 
inftruftions he had before received from the teftator. In confc- 
quence of the above two letters from Blighty Fentkam effeftcd an 
infurance on the freight of ^- the Julius Cafar^ the prerhiums oE 
which amounted to 982/. 10/. : but a return of premium was af- 
terwards made to the amount of 570/. And he alfo accepted* three 
bills of exchange drawn upon him by Blighty two erwhich bills he 
duly paid before his bankruptcy to the amount of 650/; and the 

[229] xemaining bill for JoooA is now outftanding againft him. The 
faid infurance was tfFe£tedj and the acceptances were given} by 
Fentham before the (hip's arrival in England^ and before he bad re- 
ceived any intimation of the death of Blight. On the 30th of Sep* 
iember the Julius Car/or arrived at London^ and the captain, in con- 
fequence of the inftruflions he had previoufly received, immediately 
put her under the charge of Fentlxim, and delivered over the (hip's 
regifter t<^him : after which the latter difburfed a further fiftn for 
feamen's wages ancj the neceflary ufe of the (hip to the amottnt of 
490/. y. 6d. On the 14th and 21ft of July in that year the plain- 
tiffs wrote to Fentham from Jamaica^ which letters were refpe&ivcly 
received by him on the 3d and i6th of September following j in the 
firft of , which, after -communicating the death of Blighft and their 
appointment as his executors, they fay, " The Julius Cdfaff 
«' aft* T incurring a verv extraordinary expei;ice in her outfit, &c. 
<« failed with the laft (lect ;" and in the fecond letter they fayi 
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" We obfcrve you have effefted infurance to the amount of 4000/. 1802. 
" fterling on freight, and 2000/. on logwood, per (hip Julius ■■■ 

" Ctf/I/r. As the wood has not been (hipped, you will of courfe Ham- 
" have the policy cancelled, and the neceiTary returns for fliort ^°jjjj* 
" intcrcft made. Captain Adams\ account is likewife unfcttlcd ; but BaiclaV/ 
" as Mr. Hammonds^ who has copies of his feveral accounts, will be 
" in London about the time you receive this, you will be aWe to 
^ fetttle with him." Soon after the arrival of the fhip, Fentham 
gave direftions to Me flrs. i!/i?/>X'///x and Gr^;^, ihip- brokers in Lort' 
dofii to kW the fhip and collcdl the freight. Shortly after which 
fentham became bankrupt, and a commiflion iffued aejainft him, 
under which the defendants were chofen affignees. Since whicl^ 
time Meflrs, Hopkins and Gray have fold the (hip and collected the £ 23Q J 
freight due upon the faid voyage, and have accounted with the de- 
fendants, and paid over to them the fum of 2556/. 19/. 6d,, part 
of the net proceeds thereof. The queftion for the confideration of 
the Court was, whether the defendants as affignees of Fentham 
have any, and what lien upon the (hip, or freight, or the proceed^ 
thereof; fo as to be entitled to fet off in this aftion the whqle ot 
any part of the difburfements or acceptances. 

Dickens for the plaintiffs admitted that the defendants were en-? 
titled to fct off 490/. 3/. 6d. diiburfed by the bankrupt for the fea- 
men's wages, arid the neccfTary ufe of the fhip after her arrival a( ' 
London, But as to the remaining fums, he contended that the de- 
fendants had no lien on the proceeds of the fhip -, i ft, becaufe no 
property in the fhip was vefled in Fentham by the teftator, but only 
an authority which was countermanded by his death. 2dly, Be-r 
caufe in no cafe where an a£^ion is brought by executors in their 
own name, can a defendant fct offa debt due to him from the teftator* 
[This laft argument however was afterwards abandoned j tlfe Cour( 
thinking the queftion of fet-ofF ftriftly did not arife is this cafe 5 
but only whether in this form of aftioa founded in equity an4 
confcience the plaintiffs were entitled to recover : and which was^ 
in truth the queftion agreed to be tried between the parties.] A^ 
to the principal, queftion, though if a 'faQor ha^e advanced money 
for his principal on the faith of an intended depofit, he may fet off 
his demand or have a lien for it, if the depofit be made ; yet he ^aa 
have neither, unlefs the goods come into his hands by the delivery 
or on account of the principal. And in no cafe can there be a lien 
where the property has changed hands in the^mean time before it 
came into the pofTeffion of fuch faftor. Suppofe, after the fa£lor f ^31 1 
had advanced money on the faith of fuch intended confignment, 
the owner had fold the fhip to a bond fide purchafer, [e, g, the pre- 
fcnt plaintifft,) by whom it was afterwards- put into the poffeffioQ 
of the fame faftor, he could have no lien in refpe£l of his former 
advance to the original owner. His only rernedy in fuch caf(^ 
would be by aSion ; as was faid by Lord C. B. Eyre in delivering 
the opinion of the Judges upon the cafe of Kinloch v. Craig (a) in 
(b? iio^fe of Lords. In that gafe as in the prcfcnt the favors b;id 

(#) 3 rem l^p. 7^3— 7f 
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i.8o2« accepted bills drawn upon them by their principals, on the faith 
of intended confignments to be made to them i but before thofe 



Ham- confignments arrived they had ftopped payment, and afterwards 
MONDt became bankrupts: and it was determined, that as there was oo 

Baixlat *^***^ delivery of the goods to them before, there could be no lien. 
A lien can only attach while the property remains in the original 
debtor. Here Blight did no ^St in his lifetime to veft the property 
in Fentbam : on Bligtfs death therefore it veiled by operation of 
law in the plaintiffs his executors ; and this before it got into the 
pofleflion of Fenthamj who bad nothing but a bare authority. If 
notwithftanding Biigh^s death Fentham had put up the (hip t6 falc, 
or the captain had delivered it to him without the authority of the 
the plaintiffs, it would in either cafe have been a wrongful aA. 
On the contrary, Ihe captain having received the inftruQions of the 
plaintiffs, and Fentham having acccped the (hip in confequence, he 
thereby became the agent of thofe who were the legal owners, and 
accountable to them. [He alfo fuggefted another faft, which was 
not ftated in the cafe, but was not now difputed, namely, that after 

C ^3^ 3 the (hip got into Fentham* s hands the plaintiffs countermanded the 
fale.3 At any rate there is no colour for any lien for the amount 
of the acceptance outftanding ; which is never oonfidered as pay- 
ment, and probably in the event may never be paid. In Kinhcb v. 
Craig{a)y Mr. Juuice AJhhurft in delivering the. opinion of the 
Court obferved, that, there was a great dif^rence in thisrefpeft 
between payment and a liability to p'a;y. In Liclbarrow v. Majon [h) 
acceptances vpcre given by the confignee ; and yet it was holden 
that the coniignor might Hop the goods in tranfitu on the infolvency 
of the former. 

Warren contra faid, that the whole of the plaintiffs' argument 
turned upon a fallacy, in afTuming that they claimed in a different 
right from the teftaror ; whereas they took it fubje£l to every charge 
equitable and legal with which the teftator himfelf held it. There- 
fore if he had given any charge irrevocable upon it, they took it ac- 
cordingly ; if revocable, they might have revoked it ; but not having 
done fo, the fame lien attached upon it when it got into Fentbam'9 
pofleffion as would have been the cafe had B/sght lived. He might 
nave revoked the confignment as well as his executors, and then 
Fentham could only have had his remedy by adion againft him : the 
executors could have^ done the fame, fubje£l to the like confequence; 
but they did not revoke it, but confirmed the a& and authority of 
their teftator, as they were bound in confcience to do. Therefore 
the (hip came into Fentbam*s hands with all the confequences of 
the original confignment, and not. as front a new purchafer. Fen^ 
iham had fomething more than a bare si&ihprity from Blight i be 
C ^33 3 had an authority coupled with a contrad. He accepted the bill< 
upon an engagement that he (hould have the (hip to feU^ out of 
which he was to be repaid. A bare authority is fuch as may be 
revoked without any confequence : but Blight could not hare re- 

(«) 3 TVrfli it//. »s. ThU.was the fiiilti«edutcaft cans bete die Cotft. 
[k) a 7trm B^» 65. 

• % fokcd 
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yoked the conGgnmcnt without fubjefling himfelf to an a^ion for i802. 
t breach of contrafl: ; he was under an obligation to fulfil his con- — ■- 
tn&f and that obligation attached upon his executors. In Kinhth Ham- 
V. Cm/^ the agreement was dated to be executory till the delivery "^^^ 
of the goods to the fa£lor : that (hews that after the delivery it be- BAmcxAt 
comes executed, and can no longer be refcindcd. Then if a tcfta- 
tor enter into an agreement which is executory, and after his death 
his executors do not refcind it, but fufFer it to be executed, it be- 
comes fo with all the confcqucnces which would have refulted from 
its execution in the lifetime of the teftator. This is very different 
from the cafe fuppofed, that the plaintiffs ftand in the fame fituation 
as if they were common purchafers of the veflel ; for the titles of 
vendor and vendee are oppodte and adverfe ; but that of an execu- 
tor is continuing and affirmative of the title of his teftator. If a 
vendee of the (hip had refcinded fuch a contraft made by the 
vendor to the factor, no a<Aion would have lain againft him ; but 
it is otherwife in the cafe of an executor. But though the relation 
between Fentham and Blight were at an end, yet the former would 
retain his lien as agent of the executors, who authorifed the captain 
to execute the orders he had before received from the teftator ; 
which implies an authority to ivw/iiflOT to fell and retain for his 
original lien. Then as to the acceptance for looo/. ftill unpaid, 
for which the lien is particularly objefled to ; what was faid by 
AJhhurft J, was befidc the principal point in judgment ; and befides . 
it was faid with reference to the primary queftion of ftopping in C 234 ] 
tranfitu; as not precluding that right in the conGgnor: but it does 
not follow from thence, that when the tranfitus is ended and the 
conGgnee has got poffeflion of the goods, the lien does not attach : 
and indeed it was exprefsly fo confidered in the fame cafe. And 
that opinion is founded in juftice. The factor is induced to give 
his acceptance, and make himfelf liable for the debt of the princi- 
pal, upon the faith of the confignment, by which the condition of 
the faftor is materially altered 5 and it is contrary to juftice and 
equity to withdraw the confignment without putting the faftor in 
the fame fituation as before. It is fufficient in all cafes to eftablifii 
a lien that the goods (hould have come into the pofleSion of the 
confignee, and that he (hould have made himfelf liable to anfwer 
by his acceptance for the benefit of the confignor. Drinhwater v. 
Goodwin^ Cowp. 251. , 

Dickens in reply faid, that nothing could be collected from the 
fa£i3 of the cafe to (hew that the plaintiffs intended fo to ratify the 
teftator's ads as that the bankrupt (hould have a lien for his original 
demand ; for they did not even know what had been done till lome 
time after the orders to the captain were given ; and they' cannot be 
taken to have ratified the original contraS by in|plication ; as thej 
might thereby be guilty of a devaftavit in preferring- a fimple con- . 
trad debt to one of a higher nature ; which would not be prefumed 
againft them. That in JGnloch v. Craig a conftrudive pofle(Eon, as 
by paying part of the freight, was deemed not fufficient to give a 
lien : but that at all events no poffeffion could fo operate unlefs it 
came to the party by the authority of the principal. That in Drink* 

O 3 viator 
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i8oii ivaierr. Goodwin^ the bond, in which the izQiox had joined. as si 
fecurity for his principalj and for which he claimed to have a lien, 



Ham. was -paid by him before the a£iion brought: but here the accept- 

^/ai^i *"^^ ^^^ ^^^ ^^^^ °^ looo/. is ftill unfatisficd. 
Batclat/ * Curia advifare vult. 

Grose J. now delivered the opinion of the Court. In this cafe 
the plaintiffs claim, not in form but in fubflance, as executors o^ 
James Blighty a fum of money 2$i6L 19/. 6^., the produce from 
the fale of the (hip Julius Cafar received by the defendants as 
aiBgnces of Fentham a bankrupt : and the queftion is, Whether, as 
fuch aifignces, they have any, and what lion upon the fliip, or 
freight, or proceeds thereof; fo as to be able to fet off what has 
been paid by Feniham in the difburfements and acceptances flated 
In the cjSt ? A lien is a right in one -man to retain that which is 
in his poffeilion belonging to another, till certain demands of him 
the petfon in pofTtiTion are fatisfied. That the defendants have a 
tight to retain 490/., part of the fum infifled upon as due to ths 
defendant, is admitted. That they have no right to retain 312/. 
loj., the balance of premiums paid upon the infurancc account, 
tior the 65 c/. upon the bankrupt's acceptances, nor that which the 
defendants are liable to pay on the acceptance of the bill for locc/., 
is iniifled : becaufe whatever authority the teflator gave was cosn- 
termanded by his death. The evident confideratton upoti >vhich 
the premiums for infurance and the amount of the two bills were 
paid, and the third accepted, was the confignment of the fhip and 
cargo : and it does not feem very conGflent with juftice to fay, 
that after the confignee had advanced the premiums, and paid bills 
on the credit of the confignment, the death of the confignor ihouM 
£ 236 ] operate as a revocation, fo as to prevent the bankrupt itid hi« 
affignees having the fruits of that which was the foundation and 
confideration upon which he difburfed his money. But as between 
the plaintifFs, his executors, and the bankVupt, (and his ailignees 
Hand in his (hoes,) there is another clear decifive anfwer ; which i$i 
that they afHrmed tl\e orders of their teflator, and diredled the cap- 
tain to follow the in(lru£lions before received from him, which 
were to efFeft infurance on freight of the (hip jooo/. fterling, as he 
meant tt) draw on him for 2000/. in part; to fell the veflel as foon. 
after her arrival as poflible ; at alf events to fell her. Then the 
-plaintiffs write to the bankrupt affirming his a£ls; ordering him to 
get a return of premium on account of logwood not fhipped ; au^l 
to fcrctle Captnin jldatns^s account. By their authority then he wa» 
in pofTefTion of the fhip, and is entitled to retain out of the proceeds 
whatever he has expended by the tcftator*s or their order ; they 
ilanding in the fhoes of the teflator, and reprefenting him, as the 
defendants reprefent the bankrupt. Upon thefe grounds we arect 
opinion that th^re is no foundation for the above obje£lion ; but 
that the bankrupt having been in pofTefFion of the Ihip, and having 
fold it, and received the proceeds both by the authority of the tefla- 
tor and the plaintiffs his executors ; and that the money being paid 
and the bills accepted upon the credit of the (hip and cargo con* 
figned to hi m ) his affignees^ the dtfendants^ have- a lien upon fuch 

proceeds 
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proceeds for the feveral Aims of 3 1 2/. i o/. for premiums advanced y 1^02* 
650/* money paid on two bills accepted \ and 490/. failors' wages ; 



and for fuch fum as they (hall be compelled to pay upon the third Ham- 
acceptance for loooA ; and. that the cafe of Kinkch v, Craig^ the "^"^^ 
authority of which was relied on to prove that the bankrupt had no Baeclay. 
lien for the acceptance which he has not paid, does not'rule this [ 237 } 
cafe. For there Sandiman and Co. had never pofTeflion of the pro- 
perty on which they claimed a lien, as Fentham had in this cafe : 
and that cafe only determined that a perfon making himfelf liable 
by his acceptances did not thereby prevent the confignor's right of 
ftopping in tranfitu,*in cafe of his infqlvency : and it did not decide, 
that when a man had in his pofTeiEon the eifefls, on the credit of 
which he had made acceptances, that he might not retain thofe 
cffe£is until he was indemnified againft the liability to which he 
had fubje£led himfelf. 

Poflea to the Defendants {a)* 

••* 

\<d) Vide Coplir.i v. Steir^ % Tefm Rep, 199. where the principal was a bankrupt at the 
time of the coniignment, the fadior who had accepted, and paid blla draww on htm by 
the principal on the faith of fuch confii^nmenty wat holden accountabie to the eHigoeet of 
the ptiacipal for the value of it. 



Doe, on the Demife of Williams, againjl Humphreys. ^^\l^ 

'T^HIS was an ejeftment, tried at the laft Summer affizcs for A landlord 

* Shrenvflfury before Lawrence, J.^ to recover poflcflioo of a farm \^^^\^^^ 

in the parifh of Nannerch in the county of Flinty which the defend- fcreot parts 

ant held as tenant from year to year to the IciTor of the plaintiff, of^'farmat 

The farm confided of lands of different defcriptions to be quitted t'jJJ^^jj^^jj 

at. different times ; the arable on the 29th of September i Boo $ the (h« tAiant 

pafture and meadow on the 30th of November ; the dwell in g-houfci negicded to 

&c. on the ift of May 1 801. The leflbr, in order to determine the fp^^nf"** 

[«3S] defendant's intered in the premifes in queflion, ferved him on queoceof 

the 2 1 ft of March 1800 with a notice to quit the farm at the feve- '**»'^" '^^ 

ral times above ftated ; and the defendant not having quitted the comrnlnced 

arable on the a^th o( Septembery nor the meadow and pafture on the anejea- 

30th of Novtmber, the lefTor brought his ejeiflment in the Court of "*^°'» "* 

Great Seflions for the county oi Flint againft the- defendant ; pend- uft^^Mriod 

ing which ejefiment, he delivered to the defendant another no- mentioned 

ticcffl), dated the 20th of March .801, to quit the mefluage and »"^hcnoticc 

dwelling houfe called, &c. tvhich he then held under him ^ together ih' iaodlord* 

with the landSj &c. thereunto belonging, to wit, the arable on the fearing that 

^gxh oi September 1801, the meadow and palture on the 30th of j|** T "^'^ 

he mt% to prove the notice would die, gave another notice to quit at the rrfpe^tive timet in the 
foUowiog year, but continued to proceed wiih hii ejedlooent \ bhld the fecoud notice was no waver 
•f the fit ft. 

(tf) Tfa« fecond notice wai copied ferbatim firom the firft, with the alteration only of the 
4ac<i i and the re Too fuggefted at the bar why t wu given wat, becaufe the perfon who 
was to prove the fervice of the firft notice was d ogeroafly ill, and it was appieheoded that 
theleflbf wottid not be abie topiove (he notice. 

O 4 November, 
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i802. ^MiATfi^, the dweOing-honfej &c. on the ift of May i(o2« It 

■ was objcAed at the trial that the fecond notice was a water of the 

Dps d. firft^ being a recognition of the tenancy ftill fubfifting. But the 

^iiiil'** objeftion was OTer-ruled^ and a yerdid taken for the leflbr of the 
fioM- plaintiff, with leave to the defendant to move to enter a nonfuit) 

>«MTfl. or if the leffor were only entitled to recover part, to enter a verdift 
for fuch part. A rule nifi for that purpofe was accordingly 
obtained in Michaelmas term laft; againft which, in the fame 
term, 

GMs^ Manley^ and Wynn^ (hewed caufe, contending that the 
fecond notice was no waver of the firft ; for it was given after th^ 
ejedment commenced, and pending the profecution of it, whidi 
was not abandoned} which rebutted the prefumption of any inten- 
tion in the leilbr to wave the firft notice. ' The only reafon for 

[ 239 3 giving it was in cafe the leflbr fliQuld not be able from circnmftances 
to avail himfelf of the firft notice. That every contract for letting 
muft be mutual \ but if the defendant bad an option to conGder 
the fecond notice a$ a waver, or nots without the concurrence of 
the lefibr, there would be no mutuality. That at the time it was 
given the defendant had become a trefpafler, at lea(t as to part of 
the lands \ and therefore it could not reinftate him as tenant, with- 
out a new agreement between the parties. And they relied on 
Meffenger v. 4rmflrang (a), where after a notice at the expiration of 
the leafe, a fecond notice, delivered to the tenant after the expira- 
tion of the firft notice, to quit on zfubfequent day, or U pay douik 
renti was holden to be no waver of the firft. 

Leycejltr and Glead contra infifted that the fecond notice was 
waved by the firft, inafmuch as it was abfurd and nugatory to give 
fuch fecond notice if the landlord meant to abide by the firft \ and 
alfo becaufe he thcreih exprefsly recognized the defendant to be 
his tenant ; for he gave him notice on the aoth of March 1801 to 
quit the premifes which he then held under him. That there was 
mutuality in this cafe ; for the tenant aflented that the firft notice 
fhould be waved by continuing to hold on. That if the landlord 
did not mean it as a waver, he fhould have faid {o^ as was faid in 
cffcft in Meffenger v. Armjlrong^ by claiming double rent of the 
tenant if he did not quit ; and there too the double rent was already 
incurred. That at any rate it was a queftion for the jury to fay 
whether it were intended as a waver or not^ according to Dee d, 
Cheney v. Batten {b). 

Curia advifare vult 
r j^o J 'Grose J. now delivered the opinion of the Court. (After 
ftating the fa^s as before fet forth.) The defendant infifts that 
the fecond notice is a waver of the firft ; and that he was not bound 
to quit at the times mentioned in it. In the courfe of the argument 
it was admitted that if the plaintiff had not intended that the fecond 
notice (kould operate as a waver of the firft, he might have fo ex- 
plained his intention, by adding that the purpofe of the fecond no- 
(fcc ijiraa to enable him to recover the premifes at a fuUcqueni 
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iffiiEeS) if by amy accident he (hould fail at thofe tben enfoiiig. iSot. 
And under ue circumftancea of this cafe we are of opinion that i » . 
the defendant muft have fo underftood this notice ; for it was nc» Doi ^ 
ceflary to give a notice previous to the then next affizes, to enable ^'''Vt"* 
the plaintiff to determine the defendant's intereft on the 29th of J^u* 
September following, if he had not fucceeded at the next sU&zes ; ?Ha«Y«« 
which circumftance fumifhed an obvious reafon for giving the 
fecond notice difiering from an intent to wave the firft : and it wa« 
not poflible for the defendant to fuppofe the plaintiff intended to 
wave the firft notice, when he knew the plaintiff w^Sf on the founda« 
tion of that very notice, proceeding by eje£lment to turn him 
out of the farm* Lord Kenyan {a) agrees with us in opinion 
that the plaintiff is entitled to recover ; and the rule muft be dif •« 
charged. 

(«) His Lordihip wa< in court when the cife «m ar{«cd« 
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The Kino again/i The Sheriflf of LoNDoif. F^fTiih. 

^HIS came on upon a rule for fetting afide an attachment A rale to 
* againft the fhcriff for not bringing in the body, in a caufe of J^"**^^ 
Dtiffj Y, Brooke and others. On the 24th of November 1801 a ontbedmx 
fpecial capias iffued, returnable in 15 days of S/. Martins to which ofthetetura 
the defendants gave a bail bond ; the writ was returnable the 25th. ^^[^ ^ 
On the 26th the rule was ferved to return the writ ; on the 27th corpus, 
the flieriff returned ccpi corpus. On the ad of December bail above ?*^*|?/^*' 
was put in, which was excepted to, and notice thereof ferved on il^rtVhi th« 
the 7th ; and on the 9th a notice of juftification was ferved for the Tacacioo,it 
firft day of Hilary term. On the 'jth of January i8oa, the rule »«8»J«v 
W2LS ferved to bring in the body ; which rule bore tefle on the a7th 
of November preceding, being the day on which the (heriff returned 
cepi corpus. On the 23d January the bail were rejected; and 
notice of adding and juftifying was ferved for the 26th. On the 
25th an attachment was granted againft the fheriff; and the rule 
for the attachment ferved on the defendant's attomies on the 25th; 
and the attachment afterwards iffued ; and on the fame day bail 
were added, but did not attend to juftify. On the 27th bail jufti-* 
fied^but no proceedings were had to fet afide the attachment till 
the I ft of February. 

TaUs (hewed caufe aeainft the rule ; and as to the principal ob-t 
jeflion, that the rule to bring in the body bore tefte on the 27th of 
November 9 the fame day the return of cepi corpus was made ; he 
obferved that the rifle, thoi\gh tefted on that day, did not in faft 
iffue till the 7th of January following, and in fao: after the return [ 242 J 
of cepi corpus \ and that it was competent to the party to {hew the 
true time of its iffuing, as in other cafes, in order to forward the 
juftice of the cafe } and for the fame purpofe the fra£lion of a day 
V^j be allowed And he cited Steward v. Smth {a\ where it was 

(«) % Strg. Z66t to4 a M Kaym. 1567, 

holder 
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i8o2« holden that a fcire facias might be fued out againft the bail on the 
day on which the C^. Sa, was returnable, as the court would intend 



The Kim c that it iiTued after the flierifPs return to the writ againft the prln- 

The siiuiff ^^P** • *°^ ^^^ Shivers ▼. Brooke (a), where the fame principle was 
of tecognized. 

LoMtooir. LaweSf contra, contended that the rule to bring in the body was 
irregular, being tefted not only before the day given for the return 
of the writ^ the rule to return the writ being fcrved on the 26th of 
November^ which would not expire Sunday intervening) before the 
ad of December J of which the fiieriff* might avail himfelf, though he 
in fa£l returned the writ before \ but the rule to bring in the body 
was alfo irregular, becaufe it bore tefte on the 27th November^ the 
day on which the return of cepi corpus was in iz€t made. Now 
according to Hutchins v. Hird(b)^ the (herifF ought not to be ruled 
to bring in the body, till the day after the expiration of the rule to 
return the writ. And \n R. v. The Sberjjf 0/ Cornwall (c), it was 
holden that a rule calling on the (herifF to return a writ, being tefted 
id the term fubfequent, though iflued in the vacation, was irregular ; 
and an attachment grounded thereon fet afide. 

Cur. adv. vult. 

[ 243 3 Grose J. delivered the opinion of the Court. 

The queftion is, Whether the rule to bring in the body, being 
ferved in vacation, but appearing on the face of it to be made before 
the return, by the flieriff, of cepi corpus, be regular ? And we are 
of opinion that, for the fake of congruity upon the face of the pro- 
ceedings, the rule to bring in the body, which from its nature 
ought not to be made till after the return of cepi corpus, is irre- 
gular, if it appear upon the face of it to have been made before fuch 
return. Therefore the rule muft be made abfolute. 

(tf) 8 Term Ref. 628. {h) 5 TermBef. 479. {c) i Term Hep. ^^z* 



TfUay, Blackburn againft StuparI*. 

Tth. iitb. 

A defemlaiit ^HE defendant was taken in execution at the full of the plaintiff 

cannot be 1 Qn xltit. 31ft oi March 1798, and remained in cuftody of the 

ciitiTii°w?M fl^criflTs officer till the 4th of Aprils when he was difcharged on an 

en the fame cxprefs undertaking that he fhould pay half the debt and cofts then, 

^h'^^Tr* *"^ ^^ other half at a future day, and that the judgment (hould 

werVdif-* ftand as a fecurity for the payment in three months ; and if the 

charged the money were not paid in that time, the defendant agreed that the 

thf ii"\'*'^ judgment (hould be enforced by execution againft his perfon or goods 

tifi'tconl for the amount, and for the cofts incident thereto. The defcnd- 

Jcot, opofi ant having made default, the plaintiff, long after th^ three months 

vndtftakb ^^^^ expired, arrefted the defendant for the remainder of the debt 

that he and the additional cofts, which the defendant paid in order to pro- 

Aouid he cure his difcharge : and then moved on a former day to fet afide the 

lieble to fce ** ' . 

takcB in execatioD ag^B, if he failed to comply with the tcnns agreed on. 

execiition> 
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execution, and that the money in the iherlfF's hands (houjd be re* i8o2. 
f|pded : and, a rule niii having been granted ; 



• P^rh now ihewed caufe againft the rule, and obferved, that Black- 
though it were true in general that a perfon could not be taken in *"^5 
execution twfce on the fame judgment ; yet a defendant might wave SToPAaT. 
that privilege by an exprefs agreement ; and that this diftinguiOied • [ 244 J 
the prefent cafe from that of Tanner v. Hague {a)^ where there was 
no luch exprefs agreement. 

Erjkine and Efpinajfe^ contr^, relied on Tanner v. Hague^ and 
Thomson v. Bri/low (^), as in point. 

And of that opinion were the Court : and 

Grose J; faid, that it would be very dangerous to permit the 
law to be unfettled in this refpeft ; which is, that a perfon cannot 
be taken in execution twice on the fame judgment, whether he had 
fo agreed or not : and therefore though the defendant's condu^ ' 
had been very fcandalous, yet the rule mud be made abfolute* 

(a) 7 Term Jttp. 4.10. (h) S^tu Bamss, %6y 



The King again/l The Inhabitants of Ore At Marlow^ Frij^y, 

^ Fai. I2lh. 

A Rule was granted in the laft term, calling upon the profecuto^ After tn 
'^^ to fliew caufe why a certain warrant of appointment of Jame^ •ppointmqit 
Field to be one of the overfeers of the poor of the parifli of Gre(f feeifor't 
MarloWi in the .county of Bucks, (hould not be quafiied, upon notice of parifli by the 
[1145] the rule to be given to the hid J. Field. This was obtained on ««8'ft'a'w 
reading the faid warrant of appointment returned by certiorari into ^ng^ ^Y^^J ^ 
this court, and alfo upon the affidavits of H. Goldfmith and others ; funai offi- 
which ftated that Sir IF. C. and the Rev. T. P., two Juftices of the ^^^•^"^ 
Peace for the faid county, met at Great Marlow on the 1 8th of April gidratet can 
laft, and did then and there, by warrant under their hands and ff als, afterwards, 
appoint J. Webb, J. Johnfin, J. Gcfling, and R. J. Oxlade, to be ,7;^'^;„^ 
overfeers of the poor of the faid parifii. That on the ad of May of the per- 
laft another inftrument, purporting to be a warrant appointing J. ionafoap- 
Field overfeer of the faid parifh, was figned by T. W. Efq. another J^c^jj** 
magiftrate of the county, and on the 25th of the fame month, was appoint an- 
figned by the faid T. P. (one of the magiftrates firft mentioned), other in hia 
•who was not ptefent when the faid T. W. figned the fame'; nor was JhVpaity" 
the faid T. Jr. prefent when the faid T. P. figned it, muft ppeai 

In anfwcr to the rule it was Iworn that the two laft-mention.ed Jothefef- 
Oiagiftrates met at Great Marlow on the ad of Mayt when J. Go/- }^\^^\^ ^^ 
ling, one of the overfeers firft appointed, came before them, claim- chargt. 
ing to be exempted from fcrving parifh offices by virtue of a certain ^!*^«!*'' 
certificate of an appointment (annexed to the affidavit), dated 6th thrrecona^ 
March 1 795, whereby it appeared that he had been fworn one of appoincmen 
the yeomen in ordinary of his Majefty's body guard. That the ^J'f^j^othia 

court OB affidavit, upon the removal of the appointment hither bj certiorari, i»ho wlil thereupon quaik 
tbe Cune. SimkU ilio^ that the nagiAiates making the apporunent muft be together at the time the 

two 
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i8o2* two magiftrate$« conceiving it right to exempt hinii did accordingly 
do fo I and in his (lead did proceed to appoint the faid J. Field, a< 



TkeKxMo fttbftantial houfeholdcr of the parifli, who was agreed by the other 

ThflnhaU- ®^^^5crs and feveral other pariOiioners prcfcnt at the meeting to 

ttntiof be a proper perfon. That the appointment was accordingly di- 

GftsAT reAed to be made out, and the faid 7. W. figned the fame at the 

^^1^V'\ time, conceiving that it was alfo Ggned at the fame time by the 

L ^4^ J other (magiftrate; and that if it were not fo done^ it was by the 

miftakc of the clerk. That at the faid meetmg 7. Go/ling de« 

clared that he had not and would not a£i as overieer under the 

firft appointment, conceiving himfelf to be exempted. 

GiUs and Reader^ againft the rule, took a preliminary obje£lion| 
that the court could not look into affidavits, in order to quaih the 
appointment, which was goqd upon the face of it : but that the ob« 
je^ion, if any, fhould have been taken upon appeal to the feflions : 
and that without having recourfe to the affidavits, no objedion 
could arife from the number of 'overfeers before appointed for the 
fame parifh being fufficient in law, as the firft appointment was 
not returned before the court by certiorari. 

Park and G. N. Bejl, in fupport of the rule, contended that the 
objeAion to the appointment might be difclofed by affidavit : that 
it muft have been fo done in the cafe of The King v. The Overfeers 
rf Bridgewater {a) ; and in Rex v. Butler (i), and Rex v. Mercbani 
and Alien (c). For in no other way could the fa£ls there ftated 
have appeared to the court. Tliat it was clear the appointment in 
queftion was bad for thefe, amongft other, reafons : ifts That it 
was a judicial a£l, and ought to have been executed by both the 
magiftrates at the fame time, according to Rex v. Foreft {d) : and 
adly. That the magiftrates had no authority, after the firft appoint* 
ment made of four overfeers, to appoint another, except in the 
[ 247 ] three cafes provided for by the ftat. ly Geo. 2. c. 38*/ 3. namelyt 
the death, removal, or infoivency of one of the overfeers ; neither 
of which had happened here. And that objeflion might be taken 
here on removal of the appointment by certiorari, without appealing 
to the feffions in the firft inftance. . 

Lawrence J. The jurifdi£iion of this court to examine into 
the legality of the appointment in the firft inftance may arife oa 
this, that if there were a proper number of overfeers legally ap- 
pointed before, according to the provifions of the ftatute, a (uble- 
quent appointment of another overfeer is merely void ; the magif- 
trates having no jurifdidlion to make it. And the want of jurifdtc- 
tion in the msgittrates below is always a fufficient ground for the 
interference of this Court. 

The Court, being defirous of making inquiry how the pra£Uce 
ftood relative to the hearing of affidavits in fupport of obje£^ions 
againft appointments of magiftrates, which, upon the face of them« 
were good, dire£led the matter to ftand over : and on this day, af- 
ter hearing caufe (hewn upon the affidavits^ in anfwer to the rulci 

(tf) Ctftef. 13^ (i) I Blaekft» 649. woi I t^Ji/f, lO. 

(r) Ibid. %u \d) 3 Tarn Ref, 3S. 

when 
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wlien the former preliminary obje£lion was alfo infilled on, they i8o2* 
delivered their opinions. 



Grose J. when this matter was fird mentioned, I thought The King 
that the obje^ion fhould have been made on appeal ; but I find ag<ni*fi 
now that the appointment may be brought hither by certiorari in '^^^!^ ^ 
die firft inftancey for the purpofe of being quafhed. And upon Gkiat 
looking into the affidavits^ which upon inquiry is found to be the Maklow* 
ufual pradice, the appointment appears to be bad on both the 
grounds of obje£lion taken. When the firft appointment was 
made, on the i8th oi Aprils of four overfeers, all further jurifdic- [ 248 3 
fion of the magift rates in that refpe£l was at an end. It was not 
competent for other magiftrates to make a new appointment in 
cafes not authorized by the ftatute. Then again, both tl>e magi* 
ftrates ought to have been prefent when the appointment was exe- 
cuted : inftead of which, many days elapfed between the fignature 
of the one and the other, and they were not together when the z& 
^Rras done. This is eflentially neceflary to be obferved, and much 
inconvenience may enfue from a contrary rule. Therefore the 
appointment appearing to have been illegally made muR be 
qua(hed. 

Lawrencb J. The obje£lion to looking into affidavits upon 
fuch a fubje£l, for the purpofe of founding an obje£iion to the 
appointment, was never taken before. The Bridgewater'^ cafes^ 
Rex V. Holicway and others^ and Rex v. BeaU and others^ Baft. Ut 
7>i/i. 14 Geo, 3* and the Milbourne Port cafes, Rex \.Baunton and 
t4berSy and Rex v. Scott and others ^ Mich, is^ HiL 15 Geo. 3., were 
all motions to quafh appointments of overfeers, which came on 
upon affidavits, befides the cafes mentioned at the bar. I find \t 
alfo to be the common pradice with refpefk to orders made by 
commiffioners of fewers. Then as to the merits of this cafe : it 
xnuft be taken on thefe affidavits, that the magiftrates who firft met 
did appoint four perfons to be overfeers of the poor for the pari(h : 
that one o( the perfons fo appointed afterwards applied at a fubfe- 
quent meeting of magiftrates to be difcharged on the ground of an 
exemption claimed by him. But after the former appointment 
it was not competent to the other magiftrates to receive his excufe; 
but the party (hould have appealed to the feffions, who. might have 
allowed his excufe. But till that were done he became overfeer [ 149 3 
completely by the appointment under the hand and feal of the 
magiftrates, and he might have been indi^ied for not executing the 
office. I (hould alfo be forry to relax the rule that the two magi- 
ftrates (hould be together when the appointment is made : other- 
Trife it will be hard to fay to what length of litigation the queftion 
may not be carried, if it be to depend on the mind of the magi« 
ftrate who firft figned going along with the other, at the time hie 
fignsy as has been argued in fupport of the order. However, 
k is not necefiary to decide any thing on that ground in the prefent 
inftance. 

Lb Blanc J. The Court has been in the habit of entertaining 
motions of this fort on affidavit ; which brings the queftion to the 
validity of the appointment in the prefent inftance. Now the 
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i8o2. firft appointment 'being good^ all was at an cndj and the other 
magiitratcs had no jurifdi&ion to make another appointment. 



The iCiHG Thcni on the other point, we cannot fay that an appointment under 

' tf^«'"^ hand and feal, and a mere concurrence to fuch an appointment hj 

liunu^'oV mother, arc the fame thing. 
Gb 1 A T Appointment quafhed. 



AIaklow, 



[250 ] 

Frid^f, Prince againfi Blackburn. 

If a fab- T\EBT on bond. Plea non eft faftum. This caufc was tried 
fcribingwit- *^ the day before at the fittings before he Blanc ^.^ when a vei- 
dMd^be* di£i was taken for the plaintifFj with leave for the defendant to 
abroad, oot i^ovc to fet it afide and enter a nonfuit. And fuch motion being 
•f the jorif- now made accordingly, the learned Judge reported the evidence to 
^00 n ^ ^^' There were two witneffes to the bond, one of whom was 
and Dot ' dead ; the other was Richard Prince^ fon of the plaintiff, who left 
amenable to this oountry, for America in O^ober laft before the afllon was 
ittbTttllle l^'o^ght' Two letters had been received from him fince, one 
•f the trial, dated at i^eiv-JTorkf the other at Baltimore, in America. It further 
cTideoce of appeared, that previous to his departure he was a fingle man 
writing u '^^^"S ^^^ ^^^ father as part of his family, on whofe account he 
■dmiJiibie; Went to America to tranfa£l fome bufmefs. But the witnefs who 
tkough it do proved this at the trial, who was a fervant in the plaintiff's family, 
whetherhe ^^^ "^' know whether the fon were ezpefted to return to this 
be domiciled ^ouptry or not : he was not acquainted with the fon's intentions. 
^^^ Under thefe cirqumftances the evidence of the hand-writing of 
both, the witneffes was admitted, on the ground that the fubfcribing 
witnefs, who was ftill living, was out of the reach of the procefi 
pf the Court. 

Scarlett, in fupport of the rule prayed for, contended that fuch 
evidence was not admiffible without proof that the fubfcribing 
witnefs was domiciled, or fettled abroad. The admilfion of fuch 
evidence in any cafe where^the fubfcribing witnefs b alive is a modem 
pra£bice, and a relaxation of the old rule, which required the pro- 
|[ 251 ] du£tion of the witnefs himfelf to whom the parties had mutually 
agreed to refer for fi^ch proof. And there is good reafon for fuch 
ftrifinefs, as material circumftances may arife out of his examina- 
tion viva voce, which cannot otherwife be Ihewn. In all the cafes 
in which evidence of the hand- writing has hitherto been received| 
the witnefs was either proved to be dead, or to have become incom^^ 
peteiUs or to be a£tually domiciled, or fettled abroad, and therefore 
not UKcly to return within reach of the procefs of tlie Court \ bu( 
in no cafe has fuch fecondary evidence been admitted where the 
abfence was only temporary, which is the fair prefumption ari&ng 
from the evidence given in this cafe. \^Le Blanc J. That faft was 
left quite indifferent upon the evidence.] The onus probandi| 
that the fubfcribing witnefs was domiciled abroad, lay upon the 
plaintiff before the fecondary evidence could be received. By the 
ftat. 26 Geo. 3. c. 57*/. 38. for facilitating the proof of deeds 



IN THE FoRTT-sscoND Ybarov GEORGE III. 251 

executed in India in the courts of Great Britain^ and vice versai the 1802. 
legiflature have exprefsly required that the party ofFerliig the deed . 
in evidence {hall prove that the fubfcribing witnefs, whofe hand- Pkxncb 
writing is to be proved, is refident in the other country, before n^^ft 
fuch proof is admitted. In Barnes v. Trompow/hj[a)^ Lord Kenyon ^^^^' 
confined the admiflion of this fecondary evidence to cafes where 
the fubfcribing witnefs re/iJes abroad, &c. and faid there was nei- 
ther neceflity nor convenience in relaxing the rule further than had 
been already done. In Wallis v. Delancey there cited, the inftru- 
li^ent was executed abroad. So it was in Adam v. Kerr (b) ; and 
in another cafe {c) before Lord Kenyon^ the witnefs, whofe hand- [ 252 ] 
^Nrriting was allowed to be proved, was domiciled in France. And 
there is good reafon for not relaxing further the ftri£l rule ; as 
otherwife advantage may be taken of the temporary abfence of a 
fubfcribing witnefs to fue upon indruments which would be (hewn 
to be void and illegal if the witnefs were examined in perfon. 

Mingay and Lawes ihewed caufe againft the rule in the firft in- 
ftance ; and relied on the rule laid down by Buller J. in Adam v^ 
Kerr^ that where the fubfcribing witnefs was beyond the reach of 
the procefs of the Court at the time of the trial, the evidence of his 
hand-writing fhould be admitted. The fa£b of his intending to 
return to this country or not (which can only be known to him- 
felf ) cannot furniih any rule to go by, and xnuft often be matter 
impoilible for the plaintiff to give evidence of. But the prefump^ 
tion in the prefent cafe is, that he will not return* 

The Court refuted the rule ; confidering that as the witnefs was 
out of the jurifdifiion of the Court, fo as not to be amenable to its 
procefs, the fecondary evidence was properly admitted. 

(«) 7 7irm Rtp. 260. {h) I B^. & Pull, 360* {c) ftMkiUN. P. 99. 
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C AS E S 

ARGUED AND DETERMINED 

IN THE 

Court of KING'S BENCH, 

IN 

Easter Term, 

In the Forty-second Year of the Reign of G eo rg e III. 'SO** 



I 



N the course of the last vacation the Right Honourable Lhyd 

Lord Ktnyon, Lord Chief Justice of this Court, died at Bath, 
having presided in the Court since JunCf 17BS. He was 8uc« 
ceeded by 

Sir Edward Law, Knight, His Majesty^s Attorney-General, 
who was created a Peer of tlie United Kingdom of Great Britain 
and Ireland, by the title of Lord Eltenhorough, Baron of Ellen^ » 

boroughj in the County of Cumberland, and was afterwards 
sworn of. His Majesty's Most Honourable Privy Council. His 
Lordship having been before called to the degree of Serjeant at 
Jjhw (a), and sworn into his office before the Lord High Chan« 
cellor OQ the Kth of April, took his seat on the Bench on the 
first day of this term. The motto on bis rings was, ^' Positis [ 254 J 
mitescunt secula bellis.** 

The Honourable Spencer Perceval, Solicitor-General to his 
Majesty, succeeded to the office of Attorney-General. And 

Thomas Manners Sutton, Esq. Chief Justice of the North 
Wales Circuit, and Solicitor-General to his Royal Highness the 
Prince of tVales, was appointed Solicitor-General to his Majesty. 

The Honourable Thomas Erskine was appointed Chancellor to 
his Royal Highness the Piince of Wales \ being the first appoint^ 
meat to that office which had been made by his present Royal 
Uierhness* 

WMiam Adam, Eso. one of his Majesty's Counsel, learned ia 
the Law, succeeded Thomas Manners Sutton, Esq. as Solicitor- 
General to bis Royal HighnebS. 



Saunders against Sauxders and Another. iu^%. 

IN trover for certain goods, tried before Le Blanc J. at the last Where the 

•*• assizes at Lauhceston, it appeared that the ffoods, consisting command- 
ti f ' ' r • 1 11 ^ er of one 

principally of spirituous liquors in ankers, were on board a vessel or the 

Ring*! ar- 
med vesseU seized a venitel and cargo at sea, and brought them into the next portion suipicioa 
of Binui;:;lio^ $ and after processin ibe Exchequer the owner obtained an order for re-dcUvery, 
under which he obtained only f>art of the goods from the defendant, the owner cannot main- 
tain trover for the rcinaibdcr, if the action were brought after three months from the original 
seizure, though within three Months from thedrder for the re-delivery. 

(a) The Stat. 39 Gio, 3. c. 113} enables his Majesty to issue a writ for this purpose in 
Vu^atioa. 

Vol. II. P whicK 
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1802. which was met with at sea f 14 leagues offshore) and detained 
■ by the defendants^ the commander and master of one of bis 

^^^^j'J^"* Majesty's hired armed vessels, and afterwards brought into the 

SACHDKtisP^^^^f ^^^^yf on suspicion of being intended to be smuggled, 
and The original seizure was on the €8lh of March, 1800, and a claim 

Another. ^^^ afterwards entered in the court of Exchequer for the vessel 
and cargoj in which, after some proceedings had, a writ of 
delivery was granted at the prayer of the owner (tlie present 

[ 255 J plaintiff) which was executed on the dth of December, 1800. 
The present action was brought, in order to recover the value of 
certain part of the goods alleged to be wanting of the whole 
quantity seized by the defendants : and the declaration being 
entitled of Hilary term 1801, it was objected at the trial on the 
part of the defendants, that the action commenced too late, as by 
the St. 28 Geo. S. c. 57 • s. 23, it ought to have been brought with* 
in three months from the time of the original seizure (a). And 
by Stat. 26 Geo, 3. c. 40. s, 27, the commanders of any of his 
Majesty's ships of war, or any commissioned, warrant, or petty 
officer specially authorized by them, may seize any goods or 
vessels whatever, subject to forfeiture by that or any other act, 
for any offence against the revenue, &c. without having any 
deputation or commission from tlie commissioners of the customs 
or excise for that purpose, provided they bring the seizure to 
the nearest custom-house, 8cc. And the case of Godin v. Ferris 
(6) was relied on, to shew that the action must be commenced 
within three months after the actual seizure, notwithstanding 
the pendency of process in the Exchequer. The plaintiff was 
accordingly nonsuited. And now 

Lens, Serit. moved to set aside the nonsuit, on two grounds: 

r "^56 1 ^* Thataltho' the words of the 2.'Jd section of the iu 28 Geo.?. 
■* c*. 37, were general, as extending to " any person,'* &c. yet 
they must be confined to persons having some colour of author- 
ity from some court or officers of revenue to do the act complained 
ot; which did not plainly appear here. 2. That this was distin- 
guishable from the case of (iodin v. Ftrris, which was an action 
of trespass, comnlaining of the original wrongful act; whereas 
this was an action of trover, in which uuly the value of those 
goods was sought to be recovered, which had not been restored 
to the plaintiff pursuant to the order of the court of Exchequer, 
admitting the originsil seizure to have been justiHable. 

'The Court, however, overruled both the objections to the non- 
suit. For, as to the first, the stat. 20 Geo. 3, c, i'J. s. 27, g^^e 
the defendants a celour of authority for the seizure, supposin* 
that were necessary under the general provision of the stat. ^8 
Ceo. 3. And, Secondly, There was no distinguishing an action 

(a) That sect, enacts, « Tbat if any action or suit shall be brovsbCor eom- 
*^ menced apiinst antf person or persons for any thing by btm or tbem done in iwr* 
'' suanrc of this or any other act or aAs of parliament now in force, or hereafter 
** to be made, reiatia^ to his Majesty's revenues of Customs and Excise, or 
** cither of them, such acUon or suit shall be oomniencod within three montkt mxt 
^^afttr the matter or thing done,* &c 

(h) z H. mac 14. 

of 
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of trover from ao action of trespass in this view; as in each the 1802. 
legality of the original seizure might be brought into question ; ,■ 

and therefore the case of Godin v. Ferris was in point that the 
action must be commenced within three montns from that 
period, . 

Rule refased. 

Doe, on the Demise of Whatley, against Telling. M^'^sm! 

'pHE defendant was an insolvent debtor, who was discharged Aconrey- 
•*■ under the last insolvent debtors' act (4 J Geo. 3. c. 70.) on-the ^re^il® *of 
4th of August, 1801; having previously, as required by that an insoi-^ 
act, delivered in a schedule of his estate and effects, containing vent debt- 
a small freehold estate in the county of IFiUs. Vth^^\ 

The 15th section of the act enacts, *' That all the estate, right, ofthe*^^^ 
'* tiilc, interest, and trust of such debtor in and unto all the real peace (in 
" estate, &c. shall immediately after such adjudication (t. e, ^^at *jj^™ '' *• 
" the debtor is entitled to the benefit of the act, 8cc.) be, and the upon the 
*^ same is hereby vested in the clerk of the peace of the county, order for 
" &c. ; and every such clerk of the peace, &c. is hereby direct- y^^j!"^^/". 
*' ed and requirea to make an assignment and conveyance of every ebarge by 
*' such debtor's estate and effects, vested in such clerk of the peace ^ thestat.4t 



u 
ft 

ti 



Si'c. as aforesaid to such creditor or creditors of the said debtor 5*^' ^'^' 
as the justices at any general or quaiter sessions of the peace, umiUhe 
Sec. shall order and direct, &c. which assignment and con- subsequent 
veyance shall be srood and effectual in the law to all intents ^°ri^^°^ 
and purposes whatsoever, &c. to vest the estates thereby dUor) doed 
assigned and conveyed in the party or parties to whom the same "ot vest 
shafi be so assigned and conveyed, his heirs'*, &c. insuch ere- 

The order to assign and convey the estate in question to theditorbyre* 
lessor of the plaintiff was made by the justices on the said 4th of i^<'on>ei- 
August last, and the conveyance to him by the clerk of the peace da^e of Th^ 
of the county of fFilts accordingly* bore date on that day ; but in order or of 
fact it was not executed until the 6th of Septefnber, and the ^'^c convey- 
demise was laid on the 2d of the same month. Under these cir- ^{^Vrom 
cumstances Le Blanc J. nonsuited the plaintiff at the trial at the theactaal 
l^st assizes at Salisbury , considering that his title did not accrue ®5*^c"'»on 
tni after the day of the demise laid. wnvefancc 

Gibbs now moved to set aside the nonsuit, suggesting, that by the 
though the statute vested the insolvent debtor's estate in the ^^jl^*"*^ o^ 
clerk of the peace in the first instance, and until an assignment j^ercfore* 
and conveyance were made by him to sorhe creditor under thesuchcre- 
dircctioQ of the justices, — ^yet after such order, and the execution ditorcan- 
of the assignment accordingly by the clerk of the peace, the ?n cject.^*' 
creditor was in by relation to the time of the discharge, when the mem upoa 
estate was out of the insolvent debtoi ; by analogy to the statutes * ^J™*^ 
of bankrupt, where after an actual assignment tne assignees of ^^^^^^^ 
the bankrupt were in by relation to the act of bankruptcy, when tion, tho* 
ihe bankrupt's estate was divested by the act of the law. after the 

^ *^ estate wi^i 

out of (he 
fiif olvent debtor, and the order was made to convey (he same to the lessor. 

r 2 The*l 858 i 
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1802. The Court, however, thought the nonsuit proper ; the act of 
* parliament having positively vested the insolvent debtor's estate 

on^the^de- *" ^'^^ clerk of the peace until his subsequent assignment and 
misc of conveyance of it to the creditor, pursuant to the order of the 




want of knowledge wlien the assignment was actually executed. 

Rule refused. 

f «59 ] I 

^ay'^s^h. Stephens against C&iquto^. 

The party JpRSKTNE moved that the Master might review his taxation 
succeeding J-j of costs in this case, he not having allowed the defendant 
titled to" *'*^ expences of lakin«; interrogatories of his own witnesses, and 
ttie costs the ortice copies of tlie depositions of the plaintifTs witnesses 
ofcYamin- taken before commissioners abroad. The action was bronght to 
ne^eiior recover damages on account of the defendant's ship having run 
inferroga- down tlie plaintiff's: and after notice of trial given and counter- 
tones, or manded, it was agreed that as several of the witnesses on either 
•fficeco- side were going abroad, they should respectively be examined 
pies of de- upon interrogatories, and that the depositions of others of the 
buteadi* plaiiHiiTs witnesses, who were then abroad, should be taken 
party ap- before the commissioners there. The plaintiff at the trial read 
piylnj^ pays many of the depositions made by his own witnesses; but made 

expen'e *^ ^^^'^ ^ ^^^^* ^^^^ '^ became unnecessary for the defendant to 

unless U*be read his depositions in answer (but which were now sworn to be 

otherwise material to the merits of the case) ; and a verdict passed for the 

inUie nUe. defendant. It was now insisted that the defendant was entitled 

to be allowed the costs in question as much as in the case where 

* a party subpoenas material witnesses who attend at the trial, but 

' are not examined on <icconnt of the failure of the plaiatiff*s case, 

or to save the time of the Court. 

The Court, however, on consulting the Master, said that the 
practice had been against the allowance of costs to the party 
succeeding in such cases. They referred to an anonymous case 
r ggQ -| in JE. '24 Geo. 3. (Uullock on Costs, 437.) where the rule was 
^ -' laid down that the costs of examining witnesses upon interroga- 

tories were always borne by the party obtaining the rule for such 
examination, and did not abide the event of tlie cause unless so 
ordered by the Court. Lord Ellenborough observed, that however 
desirable if was that the taxed costs should really indemnify the 
party who was ultimately found to be in the right, —yet it was 
necessary to keep a check upon the very great expence to which 
this might lead, and lo incur which the interest of unconscien- 
tious agents might afford a temptation. That there was the 
less reason to break in upon the rule in this case, as the examina- 
tion of witnesses on interrogatories in any case^ was a matter of 
indulgence and consent. 

Rule refused. 
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lb02. 

CoLLETT and Another agai/tsl Lord Keith. — — 

® Friday, 

npO an action of trespass vi et armh, for seizing and taking the in justifying 
•*- ship and goods of the plaintiffs at the Cape of Good Hope, a trespass 
to wit, &c» and converting the same to the defendant's use ; the ""^t'^^l'lfr . 

1 <• 1 1^1 1111 !•••/*• process ol a 

defendant, amongst other pleas, pleaded by way ot justincation, foreign 
that a little before the said time when, &c. the said settlement court, it 
of the Cape of Good Hope being a foreign, to wit, a Dutch set- fj^'^j^j^*^' 
tletnent, was conquered and taken by the King in open and law- should be 
ful war from certain enemies ol the King, and by virtue of that f"rniei! in 
conquest from thenceforth until and «it the said time* when, &c. ^"^^11^^11^11- 
remainedand was in the lawful pobsc^sion of the King; and that fic^tions un- 
the same settlement, not having rect^ived laws from his Majesty <|««" *^^ P^o* 
or from any otlier lawful authority since the said conquest, the jjjfj^j^j. °"^ 
former laws and customs, courts and jurisdictious of the said set- courts; bat 
tieuient being foreign, viz, Dutch laws and customs, courts and**^"> ^^^^f ^ 
jurisdiciiuns, Irom the time or the same conquest until at tlie ^ni.. ^f .leg 
said time when, 8cc. remained and were in full force in and that the court 
throughout the said settlement for the regulation and government abroad was 
of the same, to wit, at, &c. And the said settlement, so being f^,^*jgif laws, 
in the lawful posbession of the Kin^, and the same laws and that, the pro- 
customs, courts and jurisdictions, so being in full force as afore- ^^^y . "'^** 
8uid, the said ship with the said goods, &c. on board thereof, a jurisdiction, 
little before and also at tiic said time when, &c. was at a certain that certain 
place called Simoii's Batf, part of the said settlement, and within !*^^"'Pj?.*?''*^J" 
the jurisdiction ol the supreme court or judicature there, to wit, according to 
&c. the same court then and there being a foreign, to wit, a *"«»> foreigo 
Dutch court, then and there lawfully subsisting, and governed by {he urm^rty' 
the same foreign laws and customs, and lawfully administering in question in 
the same laws aud customs in the said settlement for the reguhv- »"c*» court, 
tion and governuieut of the same, to wit, &c. And the said !*^^j"f j^JJ./!l 
ship and goods, &c. so being within the jurisdiction of the same diction in that 
court a little before the said time when, &c. certain legal pro* bciiah, tt (a- 

ceedings according to tii^ same foreign laws and customs had f. ^.TfL* 
I '^ I ••. '^ . , , .1 ^ 1 ,. I ... *w«'» olc. that 

been and were instituted, and until, ut^ and after the said time the deremiaot 
when, &.C. continued and were depending in the same court ^»* *>rdered 
against the said ship j(nd goods, &.c. the same court having law- JjJ^yr/*' having 
ful and competent jurisdiction <ind authority in that behalf^ to conip*eten( uu- 
wit, at, 8cc. : and such proceedings were thereupon had in the tiwritj in lUat 
same court, that the defendaut afterwards and a little before die ^^^.'jjjj**,^.^^ 
said time when,. &,c. to wii, on, &c.+ was according to the said pert>, is ;:d, 
foreign laws and customs, empowered and authorized and ordered *^*"S <oo ge- 
by the same court, having lawful and competent jurisdiction and ^l^vhlr uie° ' 
authority in that behalf, to seize and take the said ship and gooda» piaintiQ notice 
&c. Wing within the jurisdiction of the same court, and to de- ^**»^ "»«''* the 
tain the same under the authority of the same court, to wit, at, JiS L^Jan'of- 
&.C. By reason whereof, 8lc. fioer of the 

court, or party 
to the cau^e : or of what nature the charjTC was, or by whom instituted, or what tlie order of the 
leisure «af, whether absolute or ^uousquty &,c. " 

P 3 To *[eGi 



♦[CGl] 



26« CASES IN EASTER TERM 

1802. To this plea there was a demurrer, and the Following special 
'— — cause? were assigned^ viz. Thai it does not appear by the said 
CoLLKTT pie^i Hr]ieD or what legal proceedings had been, or were ingti- 
LdKEiTH. ^^^^^y or depending, in the supreme court of judicature, in the 
said settlement, against the said ship and goods, &c. nor for 
what cause the same had been or were instituted ; and also, for 
that it does not therein appear nor is alleged on what account or 
by reason of what facts the said court ordered or had power to 
order the seizure or detention of the said ship and goods, &c.; 
nor by what law or custom, or by what proceedings, or how, 
or in what manner the defendant was empowered, authorized, or 
ordered by the said court to seize and take the said ship and 
goods, &c. : and also, for timt it is not thereby alleged that any 
or what order, authority, process, decree, judgment, or sentence 
was made, issued, or pronounced by the said court respecting the 
said ship or goods, 8cc. or respecting the detention thereof: and 
also for that no certain or material issue can be taken upon the 
said plea, &c. 

This case was argued in Michaelmas term last by Giles in sup- 
port of the demurrer, and Jcrvis conirk; and in this term by 
Gibbs for the demurrer, and Park contra. 
£263] In support of the demurrer, it was>jurged that there was no 
precedent in the hooks of a justification so general as this, nor 
any direct authority to warrant sucli a justificatiou under the order 
of a foreign court ; but that by analogy to justifications for similar 
acts done by virtue of process out of the courts in England, the 
plea was clearly bad. It is a general rule of pleading, that where 
a party justifies a trespass under an authority given, he mustshew 
that authority^ Co. Lilt. *28J. a. There is a difference however 
in this respect between the party to the cause^ and the officer 
who executes the process of the court: the former mustshew the 
judgment as well as the writ ; but the latter need only shew the writ 
under which he acts ; because he is bound at any rate to obey it 
within the jurisdiction of the court by which it is issued* Yet where 
the officer justifies together uith the party, he is holden to the 
same strictness in pleading. These rules govern even where the 
justification is founded on process out of the superior courts at 
IV est minster. Coles v. Michael (a), Tarlton v. Fisher (b), 
Philips V. lUron (c), Matheics v. Cary (d), and Lamb v. Milh 
(e)^ are in point. But in justifying process out of inferior courts 
here, the party is holden to still greater strictness. Formerly in- 
deed, it was nece:>sary for him to set forth all the proceedings; but 
though that rule has been relaxed, still he mustshew that the in- 
ferior court had jurisdiction of the subject matter; that the cause 
of action arose within theJuri.^d)ction; that a plaint was regtilarly 
]e\ied, and (in case of judicial process) that judgment was there- 
upon obttiined, and that the writ or process is<».ued to the proper 
officer, who thereupon executed the same. The officer indeed 

(a) 3 Lev. lo. (*) Doug!. 671. (e) 1 Slra. 509. 

C**) 3 ^0^^ »37« is) 4 ^od. 378. 

need 
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need not shew that the cause of action arose within the jnrisdic* iSosi*. 
tion of the court, though hfe must set forth such jurisdiction; — — 
because that in the case of inferior courts is a fact of which the Cohbw 
Judges are not bound to take cognizance : he must also shew that l/kS^m. 
such a plaint was levied of which the inferior court had jaris- 
diction, and that such proceedings were had, &c.; that certain 
process issued directed to him as an officer of the court, which 
was delivered to him to execute, and that he did accordingly ex- 
ecute the same. Gwynn v. Poole (o), Moravia v. Slopcr (b), 
Morse v. James (c), and Rowland v. Firfl/c (d.) In no case is 
it sufficient either for the officer or the party to plead generally 
that he committed the trespass complained of by order of such a . 
court ; for he might as well justify it by saying that he did it ac- 
cording to the law of the land. The proceedings of the King's 
courts in the Colonies (to which this case bears the greatest ana- 
logy) cannot in reason be considered as entitled to higher credit 
than the proceedings of the courts here. They can at most only 
be put on the same footing with our inferior courts; and those 
who claim or justify under them, must at least be holden to as 
strict rules in pleading asapply to justifications nnder the process 
of such courts. This is evident from considering the principle 
on which all the authorities on this subject proceed. The reason 
why a defendant may justify more generally under the process of 
a superior than of an inferior court is, because the Judges are in 
the first instance presumed to know theextentof the jurisdiction; 
and therefore it is not necessary to allege that the superior court 
bad jurisdiction of the subject matter, cfr that the cause of action 
arose within such jurisdiction; both which are necessary to be [265] 
alleged in the case of inferior courts; because the court are not 
presumed to be cognizant of the facts until brought before them 
by proper averments. This necessity therefore cannot be less in 
regard to j],istifications under the process of foreign courts, of 
which the Judges here must be taken to l)e wholly ignorant till 
disclosed to them by .pleading. Suppose the ship had been taken 
in execution by the sheriff, under a writ of Jieri facias, and this 
action of trespass brought against him ; though he would only 
state in his justification that the plaintiff in the former action 
sued out a writ of Jieri facias under a judgment before that 
time recovered in a certain action against a former defendant, 
which writ was directed to him as sheriflf, whereby he was com- 
manded, &c. and that it was delivered to him to be executed, 
and that he did execute it accordingly by taking the goods, &C 
8t, in addition to those facts, their previous knowledge of the 
aw, which the law itself presumes them to have, enables the 
Judges to know that the writ issued in a civil proceeding; such 
whereof the court had cognizance; that the writ of Jieri facias 
\vas the proper process in such a suit; and that the sheriff was 
the proper officer to whom it ought to be directed, and by whom 
it should be executed : upon the whole, therefore, they would 

(tf) Lutt^. 935, 1560. (b) fTiWef, 30. 

(0) Xjid, 111. (d) C01OJI. 1%, 

P 4 have 
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1809- have sufficient assurance, that the proceeding itself, so far ta rc- 
'^"" yarded the sheriff, was regular, and that the process itself was 
m^^ properly executed. But wherever the jurisdiction is unknown to 
.JLd.KBiTii ^^^ court, ail those matters which they are in the other case pre- 
sumed to know» and which are necessary to constitute the entire 
justification of the party, must be supplied by adequate aver- 
ments : there is therefore an additional necessity imposed on the 
party, namely, to state the law by which such proceedings are 
[1266] justified, as well as the proceedings themselves; for the law of a 
foreign country is no more than a fact here, which must be 
averred and cannot'be presumed. Then, as it must be admitted 
that a justification so general as the present would not Siuffice to 
protect a sheriff acting under the process of one of the superior 
courts, a fortiori, it cannot protect the defendant acting under a 
Jurisdiction wholly unknown to the law. Here the description of 
the court itself is uncertain, as to its nature and general juris- 
dictioD. The plea states, '^ that certain legal proceedings had 
been instituted, ' &c. but it does not state what tnose proceedings 
were, whether criminal or civil, or by whom instituted, or on 
what account. It states no previous complaint or charge; but 
that such proceedings were thereupon had : so that it does not 
appear upon what such proceedings were had. it is said that all 
this was done according to the foreign laws and customs ; but it 
does not shew what those laws and customs were. It states that 
the defendant was empowered, authorized, and ordered to seize 
the ship, 8cc. ; but it does not set forth the order by which he 
was so authorized. It is not even averred that he was the per- 
son to whom such order was directed, or that he was bound to 
obey it. It cannot be collected whether this were mesne or judi- 
cial process-; nor for bow long hq was to seize or detain the ship ; 
Bor for what purpose. All these matters would have been neces- 
sary to be shewn in analogy to cases of inferior jurisdiction here, 
even if it had distinctly appeared that the defendant was an 
officer of the foreign court, and bound to execute its process: 
but nothing of that sort appears ; and therefore he stands in the 
same situation as a party at whose instigation the proceedings 
[£67] were had : in which case it is not only necessary to state the writ 
authorizing the seizure, but also the judgment 00 which it is 
founded. 

For Che deftndant it was insisted » that there was no analogy 
between courts of inferior jurisdiction here and foreign courts; 
and that the reasons on which the cases had proceeded in respect 
of the former, did not apply to the latter. The defendant jusii- 
. ties under the orders of a court in a fbreign settlement, averred to 
be governed by Dutch laws, though at that time in the possession 
of the King as a conquest; which, according to Calvins case (a\ 
and Blankard v. Galdy (b), is consonant to the law of Hfiglaud 
in the case of a new conquest tillourown laws are there promulgated 
by the Kin^. The plea further states, that the property seized was 
withiu the jurisdiction of the supreme court of judicature there; 

(#} 7 On 17. K (I) Salk. 411* 

and 
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and that the defendant was by the order of that court, wliich is i89C. 
averred to have had competent jurisdiction in that behalf, era- — — 
powered and ordered to seize and detain it. 'This is the substance Co^lett 
and sen«e of all justifications of this kind under our municipal l^j^"^!^^ 
courts: audit would have been Useless and nugatory to have 
gone further and to have set out what those foreign laws were, 
and what the process of the court was; because, be they what 
they mighty this court could not tell whether the proceedings had 
been regular or not, having no previous knowledge of the fo- 
reign law wherewith to compare them : nor could it sit as a court 
of review upon the justice or legality of the decision of a fo- 
reign independent judicature. It has been always holden, that 
the judgment of a foreign court of competent jurisdiction, is 
conclusive upon the subject matter of the adjudicaiion, and ihat [268] 
it cannot be questioned in any collateral proceeding. For which 
tbey ciicd Hughes v. Cornelius (a), Burroughs v. Jamineau {b), 
Boucher v. Lawson (c), Galbraith v. Neville (d)j Fhiliips v. 
Hunter (e), Geyer v. Aguilar (f)^ and particularly B.ex v. Gar- 
dell (g) ; where to an indictment for an assault by the defendant, 
which was committed in taming the prosecutor out of Qucf^nU 
College, Oxfordy the defendant gave in evidence an order of ex- 
pulsion of the prosecutor by the college, and his (ihe defendant's) 
acting as their officer in enforcing it. The prosecutor in answer 
offered to prove the invalidity of the order by reference to ihe 
constitution of the college: but the Judge at rlisi Prius rejected 
the evidence, and held the order of expulsion conclusive ; and 
this court afterwards approved of his decision. The same doc- 
trine was strongly enforced by Eyre C. J. in Phillips v. lluntar. 
There is an additional reason for not requiring the same itirict- 
ness in pleading such a justification under the process oV a foreign 
court as is usual with respect to our own courts; because the de- 
fendant u as much a stranger to the course of their proceedings 
as the plaintiff; and h^ has no more the means of informiu^ 
himself of them or getting copies of them than the plaintiA. 
It may be otherwise in the ease of a plaintiff coming here as a 
volunteer to derive some benefit to himself grounded on the pro- 
ceedings of a fureign court ; of which in that case he would be 
bound to inform himself. But it does not even appear that the 
defendant instituted the proceedings in the for^gn court ; for it [209] 
is only stated that certain proceedings had been and were depending 
against the ship and careo; which refers to an antecedent time. 
On the contrary, it is plain that the, defendant must have acted 
as the officer of the court, because it is alleged that he was 
ordered by the same court to seize the property; which necessa- 
rily implies that the order was directed to him, and that he was 
under an obligation to obey it, the court having, as is exi^res^ly 
stated, competent authority in that behalf. Fo/ the reason be- 
ta) z Show, 432. (b) M. 13 G. I. cited in Rep. temp, ffardw, 87. ti Vin, Abr, 
8;. pi. 9. and 2 Stra. 733. S. C. (c) Hep. ttmp. Hardie. 87. (d) B. /?. E, 

29 (ic9. 3, J^ougi. 5. 6, n. 2. (e) 2 //. lilac. 410. per Etfre^ C. J. (/) 7 uTcrqt 
Hrp. tiu (e) Cited in tbe Duchesi of Kingtioik't caic, xi 8t^ Tr, lo^f. 

fore 
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1802. fore urged, it cannot be necessary to state the precise terms of 
— — the order, because the court could not, as in the case of our own 

CoLtETT process, know whether it were regular or not in the fraipe of it. 
UKsnH. P^^b^ps too it was a mere verbal order, as in 2 RolL Abr. 658. 
C. pL 2.; and every thing is to be presumed in favour of the re* 
gulaiity of the proceeding of a foreign court, unless the con- 
trary appear. The same presumption is made even in the case 
of inferior courts at home, provided the jurisdiction safBcieutly 
appear. Sellers v. iMwrence (a), and Moravia v. Slopcr (b). 
So in Ladbroke v. Jamtt (c) it was bolden sufficient, after stating 
facts which gave a limited court jurisdiction, to allege generallv 
that tlie court gave such a Judgment. WilUs^ C. J. there said, 
that if it had appeared that the Sessions had jurisdiction to dis« 
charge the insolvent debtor, it would havie been sufficient to have 
said generally that the Sessions had discharged him ; and that 
the court above could not inquire into any facts necessary to be 
done by him in order to obtain his discharge; of which the 
Sessions were the only -arid the proper judges. In Otto 
y. SelwtH (d) the Admiralty Court warrant, under which the 
defendant justified the trespass, merely recited that a cas^ was 

[270J depending therein de re mariiinid, and commanded the defendant 
their officer to take the plaintiff; which was holden sufficient, 
without shewing the particular matter. In all cases the officer 
is more favoured in pleading than the party, and need only shew 
the writ or warrant without shewing the judgment (e) ; because 
the officer, who acts only ministerially, is at all events bound to 
obey the process ; and the court, from their knowledge of such 

Crocess, are enabled to see whether it were such as by the law 
e was bound to obey ; whereas in this instance the view of the 
process can affi>rd no information to the court us to its legalit}^ 
and therefore it would have been nugatory to have set it out. 
Upon this principle, where a party had seized and condemned 
goods in Iceland under the dominion of the King of Denmark^ 
by a grant from that prince, and under their law, and afterwards 
coming into Englatid was sued for such acts by the former 
owner of the goods. Lord Nottiugham, in Badtolpk v. Samfield 
(f)y granted a perpetual injunction, saying, that what was done 
there was according to iheir law : and that it was not properly 
tiiabiehere whether the King o( Denmark had power to make 
spch a grant. So here it is not properly triable whether the su- 
preme court of judicature at the Cape had power to make such 
an order to the defendant; but the only material question is, 
whether in fact such an order were made? which is sufficiently 
stated for the plaintiff to put in issue by the common replication 
de injuria, &c. This case then falls within the scope of those 
autliorities where it is sufficient, even in the case of an inferior 

(a) Wiltes, 412. m Ibid, 34. 

(c) Ibid, 199— 20t: (d) t Lev, ijr, 

fe) Coies y, Miekill^ 3 Ltv, 10. Britton T. ColCy i Saik^ 409. and 5 Cmt. Dig* 
3x2. til. Pleader^ 3 M, 24. 
Xf) FinchU R, M. 

juris* 
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jurisdiction, to plead talittr processum est: as in Gwynne v* 1802« 
Poole (a), Truscott v. Carpenter (b), Johmon v. Warner (c), ■ 

TMey v. Foxail ^ d)^ and Adams v. Freeman (e). Here it a«- Collett 
swcrs every reasonable purpose to aver generally that the foreign nT^^gJ^ 
court had jurisdiction to do the act whicn they ordered to be done; 
and DO hardship is hereby cast on the plaiiittfF; because it is a 
matter in pais, and the affirmative of (he proo^ lies on the de- 
fendant pleading it. The reason uhy such matters must be 
pleaded specially when arising here, is from a technical distinc- 
tion between matters of record and matters not o^ record, the 
former of which must always be pleaded with a prout patety ^c; 
but no SQch distinction prevailing in respect to judicial proceed- 
ings abroad, the same necessity does not exist; and non comtat 
but that all the proceedings in this case were ore tenus. 

In reply it was said, that the whole of the defendant^ argu« 
meot turned on the a^^sumption that he was an officer of the 
court; which did not appear: and it was admitted that the party 
who put the proceedings of any cottrt in motion .which, for 
aught appeared to the contrary, was done by the defendant him- 
sei?) was bound to shew that they were regular. That the question 
was not, how far the sentences of a foreign court were conciusivCf 
but how they were to be shewn in pleading. That the plaintiff 
could not dispute the judgment of the foreign court, because the 
defendant had not shewn what it was. That the rule, requiring 
this to be set out by the party, was not merely for the information 
of the Court, but also to enable the other party to meet the 
charge* That admitting the proceedings might be pleaded gene- p^yal 
rally, the objection held that they were not set out at all ; so that 
the plaintiflf could not even tell the nature of the charge. That 
this applied as well, whether the proceedings were ore ttnm or 
10 writing; and in the case in 2 RoLAbr. 6^8, the order, ihougk 
made ore tenus, whs set out. That all the cases proved, that 
where it was necessary to shew a jurisdiction in the Court, as ra 
the case of inferior Courts, it was not enough to aver such juris- 
diction generally, but such facts must ,be stated as shewed that 
the case was within it. That the defendant could not be 
prepared to prove the legality of the seizure unless he were 
cognizant of the facts ; and therefore there was no more hard* 
ship in requiring him to plead them in this than in other 
cases. 

Grose J. (f). The defendant justifies the trespass complained 
of, as having been done under the authority and by the order of 
the Supreme Court of Judicature at the Cape of Good Hope. In 
pleading such justifications, the law makes a difiVrence between 
the party claiming the aid of such court, and the odicei of the 
court who is bound to obey its orders, in favour of the latter. In 
the present case therefore, it would be most for the advantage of 

(«) 2 Luim, <)37. (h) t Ld» Raym, 130. (c) WilUif 528. 

(if) Ibid. 6S8. le) 1 FTitf. 5. 

If) Lord Ellenborovghf bavbg been concerned as counsel in the cause, declined 
Si%ing any opinion. 

the 
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180^. tbe defendant: to coDsider bim as sucb officer; for as party/ there 

• -^ is not the smallest pretence to say that the plea will justify him. 

CoLLETT But considering him to have acted as oiScer, it was incumbent on 

LdKsixa. ^^"* ^° have shewn that by his plea ; and that he acted under a 

court of cQiupetent juri^ction ; that such an order issued to him ; 

and that he has not transgressed it in doing what he has done. 

Then trying the vaiidity of this plea by those ruies^ it cannot be 

rSTSl supp^'^^^d: for though in one part the defendant affects to con- 
aider himself as an ofhcer of the court abroad^ by stating that he 
was ordered by that court to do the act complained of^ yet that 
dues not siiew that he wa^ the officer of the court ; but he should 
have averred that he was ^o, and have sliewu that the order ap- 
pUed to him as such. For this purpose he should have stated 
what the order was; that the Court might see that he was bound 
to obey it> and that he had not transgressed his authority in what 
he did. But nothing of that sort appears ; and if the parties 
were to go to issue on this plea, I da not see what the plaintiff is 
to be prepared to answer* The plea is abuudantly too general, 
and answers none of the purposes for which such a plea was in- 
tended. I am aware of the inconvenience to a defendant in such 
a case^ in holding him to greater strictness in pleadinjg ; but that 
cannot alter the law, though perhaps the difficulty which has 
occurred may suggest the propriety of some legislative provision 
on similar occasion^. Ii is our province only to decide^ whether 
this be a good justification in point of law according to the rules 
which have governed in similar cases; and if it be not, we must 
give judgment fpr the plaintiff. As to what has been urged re- 
' apecting the jurisdiction of the courts I observe that it is stated, 
that the ship and cargo were within the jurisdiction of the court, 
which was governed by foreign laws; and that certain legal pro- 
ceedings according to such laws^ were instituted and depending 
in the court against the ship and cargo, the court having compe- 
tent jurisdiction in that behalf, 8(c. But the defendant ought to 
have shewn what the foreign law was which gave jurisdiction to 
the court abroad in this respect; for that is a fact; and that the 
subject mjilter was within the jurisdiction ; and how it became 

'F2741 amenable to the process of the court. But however this may 
be^ the defendant, at any rate might have shewn more fully how 
he Wjis authorized to act in the manner he has done; and f 
am clearly of opinion, that the justification pleaded is too ge- 
neral. 

Lawrence J. I agree in opinion that this plea is bad : in say- 
ing which 1 confine m^'self merely to the generality of it; in con- 
se(juence of which the plaintiff cannot be prepared to answer it. 
liow far the law is to be carried in favour of. the officers of 
courts in this or any other country, or how far it is necessary to 
state facts which shew that the proceedings were within the jtiris- 
diction of the several courts, are questions which I shall not at 
present particularly inquire into. There may perhaps be a dis- 
tinction, as contended for, between justifications pleaded under 
the process of foreign courts, and such juhtifications under our 

owl 
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own courts ; and ^t may be sufficient in the former case to allege 1802. 
more generally the subject matter, and that the parties were 



within the jurisdiction^ than in justifying under the process of in- Colleyt 

ferior courts in this country; in which case it is necessary not j^^^j,""^^^^ 

merely to allege generally that they had jurisdiction over the 

subject matter, but to state what the jurisdiction was, and thtm 

allege such facts as may enable the superior court to judge 

whether the court below had jurisdiction of the cause or not. 

However, I give no opinion on these points ; because at all events 

this plea is so general, that it is impossible for the plaintiff to 

gufss what the dei'endant means to rely on at the trial. It does 

not state what the charge was, or who were the parties to it, or 

at whose instance the order was given, or at what time, or 

for what object. It is not necessary however for me to say how 

far such a plea should go : it is enough to say that this is too ge* £^75j 

neral. 

Le Blanc J. The principal object of putting a justification 
of this sort on the record, is to give the other party notice of what 
he is to answer : and where no case has been decided, or rules 
laid down with respect to such justifications under foreign juris- 
dictions^ we can only reason from analogy to the precedents of 
our own courts. How far it may be necessary to pursue that ana- 
logy it IS not now necessary to state, because this plea at all 
events falls very short of those precedents. It is not sufficient 
barely to state that the ship and cargo were within the jurisdic- , 
tion of the foreign coui't, where it is not stated what the ^ause of 
complaint was^ or whether it were a criminal or civil proceeding 
which was instituted, or by whom the charge was preferred. It 
is only stated, that certain legal proceedings had been and were- 
insjLituted ; of what nature does not appear ; nor is any judgment 
or decision of the court stated thereupon. The plaintiff cannot 
tell whether these proceedings were instituted against the ship for 
any offence committed by any of the persons on board, which 
subjected her to, forfeiture; or whether it were a civil complaint 
to recover damages, to which the ship was liable. Even suppos- 
ing Lord Keith to have been an officer of the court, which is not 
stated in the plea, at least he should have stated what the order 
was, by virtue of which he made the seizure ; whether it were an 
order to compel appearance, or to satisfy the party complaining 
in execution ; whether it were for an absolute seizure, or merely 

Suousque, until such an act done: for then the plaintiff might 
ave replied that be had appeared^ or had done the thing re- 
quired, or had satisfied the damages to the party; and then have cq^ri 
new assigned a subsequent trespass. All this was necessary to be l • J 
stated, because the merits of the case might uiiitnately turn upon 
it: but nothing of the sort is shewn ; and therefore I am clear that 
there ought to be 

judgment for the Plaintiff. 



The 
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1802. 



miV^L '^^^ King against tlie Inhabitants of Sowerbt. 

A person T^ WO justices by an order removed R, Murdoch and his children 
Swrttic^ ^> umie from the parish of St. Mary, in the town and liber- 
mentbj ^^^^ <^f BevcrUy in the East Riding, to the township of Sowerby 
bains and in the North Riding of the county of York. The Sessions on ap- 
idth^ peal confirmed the order^ subject to the opinion of this Courts oa 
aonora the foilowmg case : 

cerUficat- Richard citokell in 174 3 went with a certificate, in which he 
caiuinaiiir ^"'^ ^** named, from Darlington to Sowerby \ and during his 
to reside in residence there under that certificate, his son Ralph S/oifU was 
theoertifi- born. Richard Stokell died; after whose death iZa/pA his son, 
Shwfi^ being arrived at manhood, followed the business of a twine-spin- 
Bit mother ner at SoxDtrby for many years ; and about 1780, which was ten 
after the years ^fter the death of his father, he engaged the pauper R. 
^lg^^ Murdoch as his servant in the above business; and the paoper 
putof her continued in such service at Sowerby for eleven years, during 
**™''y» which period he was whilst unmarried hired to and served him 
son^reof ^^^ ^ J^Af • Ralph Stohell also during these years hired a boy to 
age, and turn the wheel necessary in twine-spinning. When the pauper 
ouTyiiisoo ^as hired for and served a year as above mentioned, Ralph otokcH 
for 'him- ^^^ ^ bachelor^ and lived in a house at Sowerby with his mother, 
seir; such whieh she went to and rented* after her husband*s death, at about 
^^'l^' .fifty shillings a-year; and he never left this house or his mother, 
amonmin^ except for a few weeks in harvest-time, in one year. The mother 
taane- had no concern in the twine spinning business; and the pauper 

"P^'P"' and the boy were the servants of Ralph SlohelL aud not of his 
turn. ^, "^ r » 

^ '^ This case was first argued in the last term, when the Court, 
after hearing the counsel in support of the orders, directed them 
to be quashed, being clearly ot opinion that Ralph StokeUy the 
son of the certificated man, continued to reside with his mother 
in Sowerby under the certificate granted to the father and his fa- 
mily, and therefore that the pauper could not gain a settlement 
by a hiring and service with Raiph Stokell. But a doubt being 
afterwards suggested from the bar, whether some cases which 
had not been adverted to before might not vary the consideration 
of the question, the matter was directed to stand over for further 
argum/ent. 

llolroyd now contended, in support of the orders, that Ralph 
Siokell, the pauper's master, was emancipated at the time of the 
hiring and service of the pauper ; and that if so, the pauper 
^ might gain a settlement by hiring and service with him in Sower^ 
* by, although the certificate remained in force with respect to the 
ividow of the certificated man. The circumstances which eman- 
cipated Ralph Stokell from his surviving parent were* the being 
ot age aud setting up in business for himself, and hiring servants 
of his own^ whereby he became the head of a new family. In R* 

V. Wal' 
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▼. Walpoltf St. PeUr^i in Norfolk (a), one who had enlisted as a 180t, 
soldier^ Rnd was of age^ was holden to be emancipated^ though he 



afterwards returned and lived as part of his father^s family. But "^^^ Kiva 
in R. V, Haiifax(b), a son under age, who occasionally resorted xheulhl- 
to bis father's houiie^ was deemed to continue part of the falber*s bUantfl or 
£amily, though he had bound bims^f out apprentice to anotherj^^'vsaar 
and worked about the country in the way o( bis business. The 
circumstance of infancy also formed a principal ingredient ia R. 
V. Off'cfmrck (c), where Lord Kenyan, C. J. said that, ordinarily 
speaking, one of these things must happen before a son can be 
said to oe emancipatgd ; either he must have obtained a settle- 
ment for himself, or have become the head of a family, or at 
most, he must have arrived at that age, when he may set up in the 
world for himself. Here two of the circumstances concur. To 
which, in R* v. fVittom cum Twanbrookes (d)f Lord Kenyan added 
the circumstances of the son's being of age, or marryin<j. With 
respect however to the mere circumstance of being oi age, his 
Lordship afterwards, in R, v. Roach (c), corrected what he had 
before been supposed to say, and said that a son's being of age 
was not in itself an emancipation, if he continued an unbroken 
residence in his father's family. But here there are the other 
concurring circumstances mentioned. Then if the son were 
emancipated, the stat. I'J yinn. si. 1. c. 18^ c. 2, will not apply to 
prevent the pauper's gaining a i>ett!ement by the hirini; and ser- 
vice ; for in Rex v. Darlington (f) a certificate was hulaen not to 
include grandchildren, and only to extend to the wife and chil- 
dren who continued part of the father's family. Lord Kenyan, 
C. J. said, that when a son became the head of a family, then the 
words of the stat. 8 & j; PF. S. c. .SO, public policy and the con- [«793 
venience of mankind, required that he should no longer be consi- 
dered as part of his father's family, or be protected by the certifi- 
cate granted to the latter. And in Rex v. Heath (g) it was ex- 
pressly decided, that the son of a certificated person having mar- 
ried, and living in a house of his own, thereby ceased to be under 
the protection of the certificate, and might gain a settlement Hke 
any other person in the certificated parish. It is true there was a 
separation in fact there from the father's house; but that cannot 
make any difference, provided the son were emancipated by the 
means here stated ; for without such emancipation he would still 
have continued under the ceitificate, tiiough he had resided rn 
a separate house from his parent (h). The general rule is, that 
wherever a person censes to reside under the protection of the 
certiflcate*act, S'Sc y A/^. 3. c. 30, the stai. of jtnne no longer ap* 
plies to bim. 

fV%>od control. This case turns on the constructian of tht «tat. 
l^Aftn. it. ]. c. 18. 5. 2, which enacts, that no person bound as an 
apprentice or hired as a servant to any person ^' who shall come 
into or reside in any parish by means or licence of a certificate," 

(a) Burr, 8. C. 63?. (h) Burr. S. C. 806 (c) 3 Tt^rm Rep. X14. 

{d) 3 Term Hef, 356. (e) 6 Term Rtp, 25a. (/) 4 Term B^p, 797 — 80c, 

(J) 5 Term Rep, 583. (A) Vide R. y. Bath Saaton, 8 Ttrm Rep, 446. 

shall 
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1802. »''«" tlureby gain a settlement. The qaestion then is, whether 
Ralph Stokell, the son of the certificated person and the master of 



The Ki!«G the pauper, whs not residing in Sowerby at the time of the hiring 
'^\^"i"h ^"^^^rv'c^> " ^y means or licence of the certificate" granted to 
Uttai^of '^'^ father? It has been holden, that a child born after a man 
Sowj;rby comes into the certificated parish, is within the certificate (a); and 
that he so continues after his father's death (6). Also in R.v. 
Hampton (c) the certificate was determined to extend to a second 
faSO] ^'^^*^ married after the granting of it; and what is immediately in 
point, that an apprentice bound to such wife after the hnsbaod's 
death could not gain a settlement thereby in the certificated pa- 
rish, though the second wife were not named in the certificate, as 
she continued to reside under the certificate. It is clear then from 
tliese authorities, that both the mother and the son continued to 
reside under the certificate after the father'ii death : and these 
were not broken in upon by U. v. Darlington{d)\ for that only 
decided that the certificate did not include grandchildren. Then 
the only case which at all bears upon the present is Rfx v. lUclH 
(f) ; but that went on this plain distinction, that during the fa- 
ther'u lifetime, who alone was named in the. certificate, the son 
tnarried, and was separated in fact from the father's family, and 
became the head of a distinct family and house of his own. He 
therefore ceased to come under the description ef the father's fa- 
mily; and might gain a settlement for himself. Whereas here 
tiicrc was no actual separation of the soafrom the pother's fami* 
]y \ and as she certainly continued to reside under the certificate, 
it mtist also extend to all those who continued members of her 
funii)}'. The certificated parish could have no notice that be 
ceased to be part of her family, either from the circumstance of 
his coming of^age or his carrying on business for hiiQself, which 
he might do before he was of age^ or from his hiring the 
pauper. 

Lord Ellenborough C.J. Theopinion which I have formed 
r^g 1 1 ^^^^ "^^ appear to me to clash with the case of Tht King v. HcatL 
^ There, there was every thing which could well be predicated 

of emancipation r the marriage of the son ; his living in a separate 
|touse from his father, as the nead of a distinct family ; and being 
rated by the parish as such in his own name. Here there is no- 
thing of the kind: while the father was living, the son resided 
under his roof; and ^fter the father's death he continued to re- 
side with his moilier, who wa? the representative of the father, and 
etjurilly protected by thfj certificate. This comes then directly 
wiihiii the principle of The King v. Hampton \ where it wa« 
hulden, that an apprentice to the widow of a certificated man, 
could not gain a settlement in the certificated parish after the 
hu>hHnd*s death. If this question had come now to be decided 
for the first time, I should have been prepared to decide it on the 
plain words of the stat.' of Anne, referring to the stat. 8 & 9 '^* ^« 

(a) Sherhorner. Thornfirdf Burt. 9. C i8i. (ft) R, r. Jlfref^^ 7 Term Ref. 47T. 
(c) 5 Temi Rrf, s66. (rf) 4 Tcrn^ Rep. 797. (€) 5 T^m Rep- 5^S' 
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c/30. and 9 & 10 FF. 3. c. II, which have been broken in upon 1802. 
by many cases, laying down rules of construction much less plain ' - 

than the words of the statute itself. The stat. 9 and 10 fV. 3. c. '^^^ ^^^ 
1 1, speaks of two methods only by which any person coming into ThfToha- 
a parish with a certificate shall by any act whatsoever be adjudged bitants of 
to have procured a legal settlement there : those are, by faking a Sowekby. 
tenement of the yearly value of 10/. or by executing some an- 
nual office within the parish. Then tlie stat. I2 jlnn. it. 1. c. 18. 
s. 2, enacts, that '^ it any person shall be an apprentice bound 
" by indenture, or be a hired servant to any person who came into 
'' (which extends to such as came into the parish with the person 
" certificated) or shall rcfide in any parish oy means or licence of 
" such certificate'* (which includes such persons as come into the 
parish afterwards, and reside under the protection of the certifi 
cate) '^ and not having afterwards gained a legal settlement [282] 
*' there" (which was in allusion to the methods pointed out by 
the stat. 9 & 10 ^. 3. r. 11.) " such apprentice or servant shall 
'* not be adjudged thereby to have a settlement in such place," 
&c. The object of the Legislature by these acts certainly wa§ to 
protect the certificated parish from sustaining any new burthen 
by persons gaininc^ settlements 'there who were residing there 
upton the faith of tnese certificates, except by one or other of the 
methods pointed out. I am therefore decidedly against extending 
the construction of the statutes further than it has been carried. 
Now, who can be considered as a person residing by means or li^ 
cence of a certificate, if the son of a certificated man, continuing 
to live with his father's widow in the certificated parish, is not 
such a person ? If, as in the Hampton case, the widow of a certi- 
ficated man were privileged to continue in the parish under the 
certificate after his death, as part of his family, so must his son by 
the same rule, who continued part of the same family. There 
was no emancipation in this case to distinguish it from the other; 
but it comes expressly within the principle of the Hampton case; 
and, what is more material, it comes directly within the meaning of 
the statute of Jnne. 

Grose J. A person is within thewords of the statute of Annt 
who is serving another residing in any parish by means or licence 
of a certificate. Now here Ralph Stokell, the son, either lived 
there as part of his father's or his mother's famil}' during all the 
time : and it is not denied, that both the father in his lifetime, 
and the mother after his death, were residing in Sowerbj/ under 
the certificate. There was no emancipation of the son, no taking 
of another house for himself, nor any thing of the sort which 
occurred ia Rex v. Heath; and there is no pretence for saying, rogoi 
that his going out for a few week3 at harvest-time would operate ^ -' 
as an emancipation. We ought to be careful not to create more 
doubts, by refining away the meaning of the statute and prior de- 
cisions upon the subject. 
Lawrence J. declared himself of the same opinion. 
Lf« BLA^c J. We are now called upon to pjc a construction 
upon the statute 12 jfnne ^ and as in the only case which turned 
V oL. If. Q on 
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IS02. on that branch of the statute^ The King v. Hampton, it was 
holden that the M'idow after the husband's death was still pro- 
tected bv the certificate as part of his family^ and therefore that 
her apprentice serving her could not thereby gain a settlemeot in 
tlie certificated parish ; so neither can the servant to the son 
continuing part of the same family gain a settlement Uiere. 

Both Orders quashed. 



jiiay i8th. Lord Rodney and the Plonourable John Rodney 

against Chambers. 

AcoTCDant TN covenant^ the plaintiff declared, for that whereas by inden* 
band to"*' tureof the 1 8th Jugust 1798, made between George Chambers 
to trustees (the defendant) of the first part, the Honourable Jane Chambers 
aoertain his wife of the second part, George Lord Rodney and J, Rodmew 

bHUiy oT ^^ ^^^ ^^^^^ P^^h *°^ •'^ '^«^*««*^> *i*>ce deceased, of the fourth 
separate P&rt- After reciting that Sir fV. Chancers, Knight, made and 
mainte- doly executed his will, dated the igth of June x795, and that 
htrwife'^in ^^ thereby bequeathed to said Jane Chamber* his son's wife* an 
cajteof ' annuity of 200/., to long as she should continue to live in wed- 
theirfature lock with her said husband, or in case of his death continued 
withTh<r°' unmarried ; but in failure of either of these conditions, her said 
eonieat of annuity should cease and be void from the day of such failure : 
•ttchtnis- and Sir W. G. appointed T. C. G. A. and R. B. executors, &c. 
r^ecu'o^r'^ *^*^^ died, &c, and his executors duly proved the will: and fur- 
&c. is valid thcr reciting, that Jane Chambers the defendant, in her right was 
'ir*^* 1 ^^^^'^'^ to * pension of lOOL granted by an act of the Iri^ parii* 
L^SiJ ament, passed in 1780, and payable to her as one of the younger 
children of the late George Lord Rodney, during her life: and 
further reciting, that divers differences had lately arisen between 
the defendant and Jane his wife, and that the defendant^ in 
order to put an end to such differences and to induce the said 
Jane his wife to continue to live with him. hud agreed to treat 
her with all due kindness and regard, and to enter into the cove- 
nants and agreements thereinafter contained, subject to such 
conditions and restrictions as are thereinafter mentioned: it was 
by the said indenture witnessed, that in pursuance of the said 
agreement, and in consideration of los. Sec. George Chambers 
and Jane Ins wife, bargained, sold, and assigned to the plaintilfs, 
their executors, &c. the said annuity of 200/. bequeathed to the 
said Jane by the said recited will of Sir JV. C. and also the said 
pension of lOol. and all arrears and future payments thereof- 
and all the right, title, interest, trust, &c. legal and equitable, 
of the defendant and Jane his wife therein, upon the trusts, &c« 
therein mentioned, (viz.) as to the said pension of lOO/. in trust 
to pny the same unto the said Jane Chambers or her appointee in 
writing, for her sole and separate use, whether she continued to 
live with her husband or not ; and that it might not be subject to 
his debts, control. Sec. And as to the said annuity of 2OQU9 in 
L^d^j trust from time to time so long: as the defendant and Jane bis wife 

should 
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shoald live together^ to apply the same^ or ao much thereof as 1802. 
the said plaiotiffs and John Milbanke, or the survivor or sur- — -^ 
vivors of them, or the execut«*r8 or administrators of such sur- ^^^ 
vivor should in their or his discretion think necessary, in the agaitut 
purchasing of wearing apparel and other necessaries for the said Cham- 
Jane Chambers. And as to no much of the said annuity of 20o/» '^'^'« 
as the said plaintiffs and John Milbanke^ or the survivors or sur- 
vivor, or the executors, &c. of such survivor should not deem 
necessary to be applied for the purposes last mentioned, in trust 
to pay the same to the defendant, his executors, &c. And upon 
farther trust, in case any separation should thereafter take place 
between the said defendiant and Jane his wife, with the appro- 
bation of the plaintiffs and John Milbanke, or the survivors or 
survivor of them, or of the executors, &c. of such survivor ; or, 
in case of the deatli of the defendant in the life-time of the said 
Jane Chambers, then and in either of the said cases, and so 
often as it should happen, that the plaintiffs and survivor of 
them, &c. . did and should from time to time pay the whole of 
the said annuity of 200K as the same should be received by them 
in such and the same manner for the benefit of the said Jane 
Chandlers as therein was directed touching the said pension of 
lOO/. And the defendant did thereby for himself, his heirs, 8cc. 
covenant to and with the plaintiffs, their executors, &c. that in 
case future differences should arise between the defendant and 
Jane his wife, and she the said Jane should on that account at 
any time thereafter find it necessary to live separate and apart 
from him, he the defendant should permit and suffer her to leave 
him, and from time to time and at all times thereafter to live, 
inhabit, and reside separate and apart from him in such place 
or in such family as she should think proper : and should not 
prosecute, disturb, or molest the said Jane^ox any person in 
whose house or family she should reside on account of her living 
separate and apart from the Sd\A G. Chambers^ subject neverthe- 
less to the condition or proviso in that behalf thereinafter con- 
tained* And moreover, that in case the annuity of 20o/. thereby 
assigned, should at any time during the life of tlic said Jane 
Chambers cease to be payable, he the defendant, bis heirs, &c. 
should from thence pay unto the plaintifi's, their executors^ &c. 
during the natural life of the said Jane^ one annuity of 200/. by 
equal quarterly payments from the time the said annuity of 200/. 
under the said will of Sii- fF. C. should cease to be payable ; 
upon trust ihat the plaintiffs, and the survivor of them, and his 
executors, 8cc. did and should pay the same to and for such 
and the same intents and purposes, and in such and the same 
manner as therein before was declared touching the said annuitv 
of 20o/« thereby assigned ; the hrst payment of the said annuity 
of 7,QoL to begin at the end of three calendar months next 
after the said annuity of 200/. under the said will should cease : 
as by the said indenture, &c. appears. The plaintiffs then averred, 
that afterwards, to wit, on the ist January i799, at, 8cc. the 
said John Milbanke died : and that after his death, to wit, on 
the loth August i799i at^ &c« a separation did take place be- 

Q 2 tween 
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1802. tween the defendant and Jane his wife, with the approbation of 
' y^^ ^'^^ plaintiffs : and the said Jane Chambers^ from the time of 
lloDXEY ^^^ ^^^^ separation to the commcticement of this suit, hath lived 
against separate and apart from, and hath failed to live in wedlock with 
Cham- her said husband ; by reason whereof the said annuity of 
"^*'' 200/., so given by the said will of the said Sir W. C. did cease 
[287}- and become void from the time of such failure of the said Jane 
Chambers to live in wedlock vith her said husb^d. The decla- 
ration then stated, that three quarters of the annuity of 200/. be* 
came due after such separation, which were unpaid; and that 
the defendant^ though requested, had refused to pay the same, 
&c. 

Pleas. 1 . That at the time of the said supposed separation be* 
tween the defendant and his wife, to wit, on 10th August 17f>9, 
the said J. MilbankewBS alive; and traversing his death at the 
time, &c. as stated in the declaration ; on which issue was 
joined. 2. Protesting thi^t the supposed separation, &c.. did not 
take place with the approbation of the said J. MUhanke, avers 
that J. M, on the said 10th of August mentioned was alive, &c. 
To which there was a demurrer, shewing for special cause that 
the defendant had therein tendered an immaterial issue, and had 
attempted to put in issue a fact not alleged in the declaration ; 
and for that the said 10th of August is not in the declaratioa 
materially alleged : but the substance of the allegation there is, 
that the separation between the defendant and his wife took place 
ailer the death of J. Milbanke, &e. 

Williams Serjt., in support of the demurrer (after observing 
that it was not attempted to support the plea fa), but that it was 
meant to be insisted that the declaration was bad, on account of 
the illegality of the covenant providing for the future separation 
rofifil ^^ husband and wife) contended that such a covenant was nei- 
'-*' J ther illefi;al nor immoral, but was warranted by analogies in the 
law, and by direct authority. 1. It cannot be objected that a 
covenant to provide for the future separation of husband and 
wife is void as militating against the policy of the law, when it 
must be admitted that such covenants have long been established 
by repeated decisions in cases where separation has actually taken 
place. They must both stand or fall together; and all the argu- 
ments which can be urged against the one have been urged 
against the other, and over-ruled above a century ago. If it be 
illegal to provide for the possibility of a future separation, as 
tending to facilitate such an event, it cannot be less so to abet 
and support an actual separation, and thereby impede a reunion 
of the parties. Besides, the principal object of this deed was 
to make an end of the differences which are reciied to have esc- 
isted between the parties before that time. Where a husband 

(a) Upoo thif oocasioo the Court ronnd fault with the paper bookc sent to them* 
in omitting to notice in the margin the points intended to he argued, at required by 
a late rule of-«ourt of //. 38. Gtoi 3. which they observed was not then a new regn- 
latidn, but rather a reriral of an old rule made in £. i. Jac. t. {Vide 2 TiddTt Pract. 
669, 670.) They observed, that upon the present occasion their attention had t>ectt 
entirely diverted from the leal poiatiBteBded to ba litigated, by looUnf t« the cause 
of demurrer assif ned. 

and 
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« 

and wife had agreed to live separate (a), and she was allowed a i802. 
separate maintenance ; and the husband pretending^ as it is said, ■> 

a desire to be reconciled to her, which she refused, forcibly look ^*^ 
her into his custody, — the court so far recognized this species of ^a^^i^ 
contract, that they set her at liberty, saving that the agreement Cham- 
should bind them both till both agreed to cohabit together again, ****• 
This was ap^ain recognized in Jlfa?y Mead's case fi), where the 
court held such an agreement to be a formal renunciation 
by the husband of his marital right to force his wife to live with 
him. So irt Seeliffg v. Crawley (r), an agreement for separation 
upon certain terms to be performed by the husband and the father 
of the wife was decreed by the Court of Chancery to be executed, 
on a bill filed by the father against the husband. The like was [^^39] 
done in Angier v. Ang^itr (d), and Guth v. Quth (e), upon bills re- 
spectively filed against the husband by the wife for a performance 
of articles of Reparation. One of the objections in the former case 
was, that it was in fact to decree a separation and alimony, which 
was usurping upon the jurisdiction of the ecclesiastical court: 
but this was denied by the Lord Chancellor, who observed, that 
the intent of the articles was to save the expence of a sentence 
in that court, to supersede the necessity of an application there 
for alimony. Tt is therefore in furtherance of what the law 
would compel in case of the ill-treatment of the wife by the 
husband. Other cases hare occurred, which, like the present, 
provide for future separation. Such was the case o(NichoIl$ and 
Danvers v. Danvers (/), where the defendant, having before ill- 
treated his wife, gave her a note, that if he should again use ber 
ill she should have her share of her mother's estate (which was 
SOOO/.) to her own use. And upon this happening, she and her 
brother filed a bill agtiinst her husband for this purpose; and the 
Lord Keeper decreed the interest of it to her for life for her 
maintenance, and afterwards to the husband for life, and the 
principal to the issue, if any; if none, to the survivor of the 
husband and wife. But he principally relied on the case of 
GawJen v. Drafier (g), where the plaintiff declared in covenant 
on an indenture, whereby the defendant covenanted that his wife 
SaraA should live separately from him until they both gave no- 
tice by writing, attested by two witnesses, to cohabit again; and 
that during such separation he would pay to the plaintiff 300/. 
/ler ann. by quarterly payments for his wife's maintenance. It 
was then averred, that from the date of the indenture until the [sQOj 
bringing the action, the defendanl^s wife lived separately from 
him, and that no such notice had been given, and that 75/. for 
one quarter was in arrear, &c. The defendant pleaded in bar a 
subsequent indenture, made between him and his wife of the 
one part, and the plaintiff of the other : which reciting the first 
indenture, and that the defendant and his wife did then cohabit, 
and that it was the true intent of all the parties that, as long as 

(a) Lithrs case, 8 Mod. 22, (b) i Burr. 542 (c) 2 Vern, 386, 

id) Prec. in ChiO. 496. (e) 3 Bra, Chan. Cas^ 614. 

(/) » y^rn^ 67 «• ig) a Vtntr, 117. 

Q 3 thejr 
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1802. they did so agree to cohabit, the said annuity should cease ; it 
— was therefore covenanted by the plaintiff, that so long as the de- 
Lord fendant and his wife shoula cohabit, the defendant should be 
fl^ai*irw7 saved harmless from the said annuity, and might retain it i and 
Cham- then averred, that ever since the last-mentioned indenture they 
BEa§. did cohabit. The plaintiff replied, that they did not cohabit 
modo et forma, &c.; to which the defendant demurred; and 
contended that the cohabiting again by mutual agreement, alleged 
in the last indenture and confessed by the demurrer, had dis- 
pensed with the circumstances of the notice in writing, &c. re- 
[uired by the first indenture. But the Court gave judgment for 
le plaintiff; for unless the cohabitation were according to the 
first indenture, it was no bar; the. last deed not having taken 
away the effect of the former; and that the defendant could 
' only have his remedy on the latter deed. The effect therefore of 
the first deed was evidently to provide for future separations; for 
It was admitted by tlie demurrer that the husband and wife had 
cohabited together after the first deed ; and yet it was suffered 
to be put in force by thevtrustee of the wife against the husband 
for arrears occurring afterwards : the Court thinking the two 
deeds not inconsistent ; thoug^h during the actual cohabitation at 
[^9^ any time, the defendant would have a counter remed}' upon the 
second indenture. 

Onslow Serjt. contr^. None of the cases come up in terms to 
the present ; because in none of them was any provision expressly 
made in case of future separation, though incidentally that might 
be the case; and therefore the Court will not be inclined to ex- 
tend the principle of those determinations an iota further than 
they are compelled by express authority to do : considering the 
\ery dubious ground on which they proceed< d ; and that in all 
probability if the question were now to arise for the first time, it 
would undergo very different consideration. Tlial it is contrary 
to the policy of the Ikw and to good morals, to enter into any 
contract which has a diiect tendency to loosen the band of union 
between husband and wife, and to facilitate their separation, 
cannot be denied : and though the same objection in some de- 
gree applies to contracts for separate maintenance, even after an 
actual separation ; yet it holds in a stronger degree before such 
separation ; inasmuch as it is of more evil consequence to facili- 
tate the happening of a mischief than to provide for it aftertit 
has happened. 'Besides, the public evil of such separations is 
greater or less in proportion to the illegality or immorality of .the 
cause wliirh produces them ; of which no previous judgment 
can be formed, and upon which the ecclesiastical court alone are 
compcteni to decide. But these previous arrangements which 
iiiake no disciiuiination between the causes of separation are 
111 )ie objectionable on that account, even if it be allowable for 
the parties themselves after the event to substitute their own 
jiui lament by way of contract in lieu of that forum which the 
[Qr,2l i*'^'"^' h«i^' provided. And not only the judgment of the trustees is 
so substiiurcd in the pluce pf the ecclesiastical court, but also 
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that of their executors and administrators. And further, this 1802. 
deed not only makes provision for one future separation, but for j 

any number of them from time to time. Most of the cases cited i^nt 
were in the Court of Chancery, which on many occasions exer- ^^^^^J 
cises an equitable junsdiction m making family arrangements; cham* 
but no action of law could hare been maintained on the agree- bbrs. 
ments which were the foundation of those decrees, for want of a 
legal consideration. The onl}'^ case at law is that of Gawden v. 
Draper (a), which turned more upon technical rules of pleading, 
whether one covenant could be set up in bar to another: and 
thoueh the plaintiff recovered, the Court gave no opinion on the 
legality of the prior deed, nor was it brought before them in ar- 
gument. Lister^s case (b) and Afary MeacPs case (cj were merely 
interferences of the court on habeas corpus, to protect the com- 
plainants from brutal violence, and no determinations on the 
effect of civil contracts for separate maintenance. But further: 
this deed is also in contravention of the intention of Sir fViUiam 
Chambers; and renders nugatory the condition which he an- 
nexed to the bequest to his son's wife by his will^ and which she 
has enjoyed under it. 

Williams Seijt. in reply observed, that ^he hitter argument, 
though it were well founded (which he denied) could not avoid 
the covenant, it not being in contravention of any public law. 
That the period at which a contract was made could not deter- 
mine its legality or illegality, if the subject matter of it were the 
same^ and the general law continued the same. That some of [203! 
the cases mentioned by him before were stronger than the present; 
because there the feme covert herself was left to be the sole judge 
of the propriety of her living apart from her husband ; whereas 
here trnsiees were interposed, who might be reasonably presumed 
to be more impartial judges. At any rate, it could not make it 
more objectionable that the agreement to live apait, and the right 
to separate maintenance, was to have the approbation of third 
persons. That as the case of Gazcdcn v. Draper was an action 
of covenant for the separate maintenance, it was impossible that 
the attention of the Court should not have been called to the 
legality of ihe contract declared on. 

Lord Ellenborough C.J. The question which has been 
agitated appears to have been laid at rest for a long period by 
repeated decisions and the uniform practice of the courts. If 
it were now a new question, whether any contract could by law 
be made which tendtd to facilitate the separation of husband and 
wife, 1 should have thought that it would have fallen in better 
with the geneiul policy of the law to have prohibited any such 
contract: but they are now become inveterate in the law ; ttnd 
we cannot reject the present on that ground, without saying that 
all contracts which have the same tendency are vicious ; which 
wouJilI extend, for aught 1 can see, to provisions for pin-money, 
or any other separate provision for the wife which tends to render 
her independent of the support and protection of her husband 

(fl) 2 Ventr, 3^^7• (b) 8 Ifurf, aa. fc) x Burr, 542 

Q 4 Tins 



«9S CASES IN EASTER TERM 

1802. This case does not differ materially from those which have been 

■ alluded to in the argument. Th'e only difference is, ihat the 

R^w ^^^^°^n^ '8 ^^^ in conformity with the will of Sir fTtUiam Cham- 

•ganut ^^^^> ^'^e * wife's father, which meant to give her the annuity of 

Cham- 20o/. only during the period of her living with her husband. 

*r^Q4l ^°^ ^'-^'^ '^ ^^^ *° contravention of any positive law, but only of 
L L^y^J the will of an individual. What in effect does this covenant do 
more than to recognize the rights of the parties in certain situa- 
tions, in which they are at liberty without such a covenant at any 
time to place themselves. The legality of contracts of separa- 
tion were fully recognized in all the cases cited, and manv more 
which might be mentioned; and without overturning all those, 
we conld not say that this covenant is illegal. As to its tending 
to induce future separation, if it do so more than in the other 
cases, which I am not prepared to say, at least it bad the merit 
in the first instance of establishing a re-union between the par- 
ties, and certainly there can be nothing vicious in such a provi- 
sion. The case of Nieholis v. Danvers (a) strongly supports the 
doctrine contended for by the plaintifi'^s counsel. That was a 
note given conditionally by the husband to the wife to let her 
have the 3000/., part of her mother's estate, for her separate use, 
in case he used her ill. That was a prospective provision, which 
was carried into effect by the Court of Chancery upon the event 
afterwards happening; and though the money was derived from 
the wife's mother, yet the husband would otherwise have been 
entitled to it by law and in right of his wife. The case of Gow- 
den V. Draper does not, 1 thmk, go to the full length contended 
for. That was a provision for a separate maintenance until such 
time as the parties, by a certain instrument, should declare their 
assent to live together again : and the question raised by the plea 
[ 205 ] was. Whether an actual cohabitation afterwards by consent, 
without its being so signified, and a covenant to retain the pro- 
vision, before stipulated to be paid by the husband during such 
cohabitation, were a good plea in bar of the first covenant? But 
at least it shews that the first covenant was good in law; for 
otherwise the Court could never have given judgaient for the 
plaintiff on the covenant declared on, be the mems of the plea 
what they might. And it cannot be supposed that the point 
could have passed without notice, though it do not appear in the 
report to have been discussed. Bui it has been so long established, 
and by so many decisions, that the courts will give effect to con- 
tracts for separate maintenance, that it cannot now be called in 
question : and those cases, I think, govern the present, 

Grose J. However we may lament the practice which is 
established, it is impossible for us at this day to say that agree- 
ments for separate maintenance are not considered valid both in 
law and equity. The case of Gazuden v. Draper was a decision 
in a court of law, which establishes the general proposition for 
which it was'cited^ for unless the agreement there declared on 

(a) a Vem, 67 1» 

were 
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were valid, the plaintiff could not have had judgment. And it 1S03. 
is too much for us to say that the court were inattentive, and did — — • 
not know what they were deciding. Such agreements having ^^ 
been long acted upon^ both in courts of law and equity, we can- J^",7^7* 
not now disturb those decisions. Cham- 

Lawrknce J. Not having had my attention previously called *"*• 
to the poiirt intended to be discussed on these pleadings, 1 am not 
so well prepared as 1 should otherwise have been : but upon the 
discussion which has now taken place, I think the plaintiff is en- 
titled to recover. I do not, however, think that the case of figSl 
Gawdtn v. Draper goes the whole length for which it was cited; 
it only shews that in the case of an actual separation, a covenant 
for securing separate maintenance is good ; up to that extent 
only is it an authority in point : but there was no provision there 
made for any future separation, in case the parties had once 
come together again after the making of the covenant. And the 
only question ^hloh arose on the second deed was. Whether in 
effect it amounted to a revocation of the former covenant, 
inasmuch as it did not shew that the parties had agreed to cohabit 
again in the manner and form there stipulated for. The court 
thought that the two deeds were not inconsistent. But the case 
of yiicholls V. Danvers is expressly in point for this purpose ; for 
that was an agreement, not in consequence of any actual separa- 
tion, but in contemplation of such, in case the husband afterwards 
used his wile ilL Now in this case it appears, that before the 
making of the deed the husband and wife had separated, and the 
great object ofthe deed was to biing them together again; but 
in so doin<:, and probably as one inducement to their recon- 
ciliation, it provided, that in case of any future cause of separa- 
tion, instead of being obliged to have recourse to the ecclesias- 
tical court of alimony, a domestic forum should be erected to 
consider. Whether she should live separately from her husband, 
and have a separate maintenance? That was some check upon 
her, and was intended to operate as such. Upon the principle, 
then, of former decisions> this covenant does not appear to be 
invalid. 

Lb Blanc J. The situation of the wife was this : She had a 
pension of \(X)l per annum from the Irish Parliament, and an [207 J 
annuity of 2(X)/. under the will of Sir William Chambers; which 
latter was only payable to her as long as she lived with her- 
husband, or, in case of his death, remained a widow. These were 
conveyed to the trustees intrust, as to the \00l, per annum for 
hcT separate use at all events; and as to the 200L'per annum, in 
trust to pay so much of it as they should deem necesAuy to her 
separate use while she lived with her husband ; but in case of any 
future separation, then, as the annuitv of 20()L would be no 
longer payable to her under Sir William Cliambers's will, the 
trustees were to pay her the 300/. if they consented to such 
separation. It does not appear, therefore, that her situation was 
to be benefitted by her separating from. her husband. But it is 
objected, that any agreement of this sort is contrary to the policy 

of 
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1802. of tlielaw in respect to the marriage-state. But if so, the objectioo 

— \¥ouId have weighed as much in every case where the contract 

Ro'd?!^ey ^^'^^'^ *^ facililate separation between husband and wife. If the 

a^ain^t pHjiciplc of such coutnicts bc illegal, the court cannot weigh the 

i:HAM. dee^ree of facility ; but every contract which at all facilitates such a 

«B»». separation must be void. Yet it has been holden that deeds of 

separation are not illegal; though the argument would apply as 

well as to those cases. I cannot see how it can be more ill^al to 

contract for separate maintenance in case of future, than of present 

separation. Upon the same ground it might equally be objected 

that every provision by will or deed making a permanent provision 

for a wife apart from the control of her husband, with whom she 

was then living, was illegal ; becaase, by rendering her independent 

of him, it would faciliate tJieir separation. Then it is urged, that 

this deed was in contravention of the will of Sir Wm.Chambcrs ; but 

£298J that is not so ; for it is no more in contravention of his wlU than if 

her ov/n father, findins: that his daughter was sufficiently provided 

for while she lived with her husband, had also provided for her in 

case of separation. That is a very frequent provision ; which has 

Ix en recognized to be legal a«:ain and again. The caise of Nicholls 

V. Dctivcrs almost go(s the whole length of the present. The note 

was there pvcn by the husband to let his wife have the 3000/. in 

am* lie should tigain use her ill : that must have meant, in case 

she &h(nikl be obliged to live separately from him, by way of 

M»paratc maintenance ; because to oblige himself to provide for her 

while she continued to live with him would have been useless; and 

that agreement was enforced by the Court of Chancery. 

Judgment for the Plaintifis« 



Sfl^Vof"^' ^^^ King against The Inhabitants of Eccleston. 

pauol-r'^* TPWO justices by an order removed Adam Davenporty his wife 
agrrccdwith «'*nd tamilv, by name, from the township of Little Bolton to 
a veavcrto tlic township of Eccivstoii^ both iu the county palatine o( Liancaster. 
fo"a^ye^iir '^^^^ sessions on api>eal, confirmed the order, subject to the opinion 
ftnd a half, of <his Court on the following case : 

and the The respondents proved a settlement gained by the pauper in 

to^uach^^^ i3rc/r5/o/i : after which the pauper, when about 13 years of age, 
Aim to we!»J into the township of Tongc with llaulgh^ and made a veibal 
Keave, and ai»:re<*nieiit with one Samuel Chngh there, who was a weaver of 
wauo^ha" ^'^^""tnipivnes, to serve him a ycaraiul a.Iialf. Clough was to teach 
half i^u him to w{^:!vc counterpanes; and the paujxjr was to have one half 
caraintrs of "* Avhat he earned ; and the pauper was to tind himself in every 
himself in tliirij;. Nodiiuir else passed between them on making the agrees 
every uicnt. The pau[x?r worked under this agreement with Clough for 

thtnic; wn- 

dcr which 

coiitracr the pauper served his master for above a year $ held that he thereby gained a settlement 

as by hirit)<; and service ; it bein^ the apparent intention of the parties to create the relation of 

masicr aitd servant, and not lliat ol' master and apprentice. 

*i_v:-;uj the 
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ftc 3^ear and a half, except for a fortnight ; during which he , 1 802. 

lemained absent ; but Clough however brought him back into his 

service, and obliged him to stay a fortnight over the year and a "^^ *^"*o 
half, in order to make up the time he had been absent from his the^ioha- 
serrice. During the time of this service he slept constantly at his bitantsof 
mother's house at Littlt Bolton, Eccles- 

Holroud, in support of the orders, admitted that if the case of ^^*' 
RexY. Little Bolton (a) were law, the present could not be dis- 
tingaished from it in principle; but contended that that case had 
since been over-ruled. There it was considered, against Lord 
Man^eld^s first opinion, that an agreement of this sort, and service 
under it, might enure as a hiring and service in the relation of 
master and servant, though the latter were to be taught a tmde, be- 
cause he was not retained" eo nomine as an apprentice. But this 
was holden otherwise in Rex v. Highnam (6), where the true 
nature of such contracts was considered to be that of an apj)rcntice- 
&hip, and therefore that they could not, 'without defrauding the 
revenue, be made to enure as a hiring. And in Rex v. Laindon (c), 
Lord Kenyon delivered an express opinion against the authority 
of the first mentioned case ; which opinion was afterwards followed 
npin R, v. Rainham(d). The only difference between this case 
and R, v. Laindon was, that there the pauper gave his master a 
premium upon his entering into his service; but in R. y. Rainham^ 
that was holden not to be essential to the constitution of an ap- [300] 
prenticeship ; for which nothing more is required than that the one 
should contract to teach, and^the other to learn a trade. No tech- 
nical words are necessary to constitute an apprenticeship. This is 
different from that class of cases, such as Hex, v. Martham (f ), 
where the party contracts to serve his master generally in other 
respects, as well as in the particular business which he was to be 
taught. For though it is first stated generally that the pauper in 
this case was to serve his mas'ter for a year and a half, yet the 
nature of the service is afterAvards explained, and is shewn to have 
been confined to the leaniins: to weave. And if the intention of the 
contracting parties be to govern tlie decision of these cases, tlien 
the Sessions, by disafiirming the settlement in Little Bolton^ have 
in effect found that the parties me^nt to contract the relation of 
master and apprentice, though they have faile^l in their object for 
want of a proper instrument duly stam|)ed. 

Topping and Scarlett^ contra, relied on the case of Rex v. LiNh 
Bolton (j) as in point; which, tliey said, was not intended to be 
over-ruled by the court in the cases of U. v. Ltindon (g)y and 
Rt V. Rainham (h) ; both which tumcxl on the intention of the con- 
tracting parties to create an apprenticeship. This was expressly 
atlvcrttti to by Lord Kenyan^ in R. v. Laindon^ as the ground 
of his opinion; though he also threw out some objections to the 
case of iZ. v. Little JBolton^ so for as it seemed to establish the 
necessity of an apprentice being retained eo nomine) and Lt 
Blanc d.y whose opinion proceeded on the game ground, expressly 

(n) TflW. 367. (f>) Ibid. 49 r. 

(c) 8 Term Rep. 379, (d) Ante, I vo'. 531. 

i^d) Ante, i vol. 239. (/) Cald. 367. 

is) 8 Term Bep, 375, (AJ Ante, i yol. 531, ] 

di£h 
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I8O2. distinguished the case then in judgment from that of H. v. Little 

Bolton. In the other case of i^. v. Raitiham^ it i^as immaterial to 

The KiNc consider, wliother tlie contract were to serve as an apprentice or as a 
The^nha- hired servant ; since in cither case the pauper, having served above 
bitants of a year, gained a settlement. If indeed the parties intend to contract 
EccLEs- (Jig relation of mastt^ and apprenlice, and do it defectively, as ia 
those cases, it cannot enuic as a hiring and service: nor ijf it be 
done fraudulently, in order to avoid the stamp duty, as in Jl. v. 
Highnam (a) ; "nrhich was the real ground of that determination, 
and sufficiently distinguishes it from R. v. Little Bolton. The 
last mentioned case is supported by many others ; as It. v. Hitch- 
am (b),R. V. Buckland Dtnliam (c)y JR. v. Birmingham (d), 
R. V. Jlton (e) ; all which shew that contracts to woik at a 
particular trade only may yet constitute the relation of master and 
servant ixftween the parties; though, as in 12. v. Hitchamj and 
R. V. Martham (/), tlie servant were to be taught by his master. 
And in JR. v. Coitishall (g), where the contract was to serve the 
master for the purpose of being taught a trade, but the servant also 
agreed to do any other work ; Ld. Kenyon^ after saying that the 
latter circumstance was decisive, observed, as to the teaching the 
trade, that it was deemed nomoretlian equivalent to part of the ser* 
, vant's wages. 

Lord EfiLENBORouGH, C. J. I give a reluctant assent to the 
r^09l ^^^ ^^ *'*^ ^^'"S V" Little Bolton ; f)ut as the case now before us 
*- -^ is m terms the same as was there decided, I think it is better to 
abide by that determination tlian to introduce uncertainty into this 
branch of the law ; it being often of more importance to have 
the rule settled than to determine what it shall be. I am not, how- 
ever, convinced by the reasoning of that case ; and if the point 
were new, I sliould think otherwise. I should consider, as Lord 
Kenyon said in R, v. Laindon^ that if Hie relation of master and 
apprentice be created by the contract of the parties, though 
they do not use the very words master and apprentice^ yet 
if they use words tantamount, it is sufficient. The word Ap^ 
prentice^ he observed, was taken frohi apprendre, to learn ; and 
what was that but an apprenticeship, where the purpose of the 
rontract was for one man to teach, and the other to learn a trade? 
Then what wits this intended to be ? I should have said, upon ge- 
neral reasoning, that where the contract was, that tlie master should 
tORch the other a trade, and tlie laUer was to do nothing ulterior 
the employment in that trade, it was a contract apprendre in the 
true sense of the word ; and iK'iiij; drfective in this case, for want 
of proper Icgul formahtu^s, it could not enure as a contract of 
hiring as a a^rvant- However, as Lord Kaiyon did not think 
proper to over-rule the case of the lyin:r y. Little Bolton in temis ; 
though he disapproved of what was there said ; and as it was not 
overturned in the case of Rex v. llighnam, or Rex v. Rainham^ for 
the reason 1 at first gave, I think it better to concur in that deci'* 

(a) r«W. 49T. (M Bur r. S. C. 4^9. (c) Ibid. 694. 

(d) DotigL 333. (f) E, 24 G. 3. 2 ConsL 384. 

if) AntCf X vol. «39. {g) 5 Term Rep 193. 

sion^ 
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si6n, hoTveVer unwilling I should have been to have done so in the 1802. 
first instance. . — — . 

Grose, J. This case so exactly resembles that of Rex v. Litth The Kino 
Bohon, that 1 cannot distinguish them. ruT'tnL^ 

♦Lawrence, J. It is of infinite consequence in the?e cases, bitants or 
that what has been once expressly determined should l>e adheied Ecci.ks- 
to. The case referred to is directly in point ; and not having been ♦!? (j'qi 
over-ruled, it ought to govern the present. The King v. Laindon *■ •* 
and the King v. Rainham are botli very distinguishable from the 
present. 

Le Blanc, J. The case of the Kin^ v. Litth Bolton is a di- * 
rect authority to the present point ; and that case has never been 
over-ruled in terms ; neither do 1 think that it has been over-ruled 
in 'principle. 

The Orders quashed* 



The King against The Inhabitants of Corsham. Wednes^ 

° day. May 

19th. 

'P WO justices, by an order, removed Mary^ the wife of Charles ^ gervant 
^ Isaac J and their five children by name, from the parish of hired for a 
Kington St, Michael, in the county of Wilts, to the parish of y**''^*;' 
Corsham^ in the said county. The sessions on appeal confirmed the f^ni hig 
order, subject to the opinion of this court, on a case stating, master 

That the pauper's husband, Charles Isaac, was born at Box, in jp^e short 
the county of Wilts; and about fourteen years since was. hired thTcndo7 
for a year, and served the same in the parish of Colerne : that he the year, 
was afterwards hired by Mr. Dalmer, of Corshaniy at four guineas °°^''* 
per annum ; with whom he continued to serve till within a fort- receded" 
night or three weeks of the expiration of the year; when, upon a his whoia 
dispute between him and his master, he, in consequence of his y^^^'^ 
master's kicking him, would not stay ; but went to his Iklher's something 
house in Kington St. Michael. In the course of the following over : held 
week, and before the end of the year, he returned with his father ^^^ ^^ 
to Mr.*Dalmer's house, and received the whole of his wages, and gained' no 
half a crown over for himself: his master asked him to stay ; but settlement, 
he refused, and went back to his father's house. rcfused*"« 

Jekyll and Williams, in support of the order of sessions, said, serve out 
that, according to the case of the King v. St. Peter, of Matter oft, the year 
in Norwich (a), it was the province of the sessions to draw the q^r^c/^^jj^ 
conclusion, whether the contract of hiring were dissolved, or whe- his maMt-'r. 
ther the master only dispensed with the service ; and by confirm- * [i^Olj 
ing the order of removal to Corsham, they had virtually found 
that there was a dispensation only of the service. This too was 
the proper legal conclusion ; for it has been lon^ settled, that a 
master shall not, by injuriously turning i^vay his servant, defeat 
his settlement ; and here the master compelled the servant to de- 
part by his maltreatment in the first instance ; and, what is mate- 
rial, the master paid him his wages up to the end of the year ; and 

(a) 8 Tcj:mRep. 477. 

something 
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1802. something over, as a compensation. Then if the remainder of ibe 

— service were once dispensed with, the master could not compel the 

The King completion of it against the servant's will, though the contract 

Thf inha- s^^ subsisted in law. 

bitants of Casberd^ contm, was stopped by the Court. 
CoasuAM. Lord Ellenborough, C. J- The cases o( Rtx y. Grantham 
(6), and Rex v. Vpzcell (c), have decided the present questicm. In 
both of them there was a payment by the master of the whole 
year's wages, and a departure from the service before the end of 
the year against the will of the master ; and in both, the colurt 
[305] held that no settlement was gained. There is nothing material to 
distinguish this case from those ; and therefore it is better to abide 
by them. Whether there were a dissolution of the contract, or a 
dispensation of the service, b indeed a question of £ict, but of 
fiict mixed with law ; and the sessions, having stated all the cir- 
cumstances, have sent us the case, that we may draw the proper 
legal conclusion. 

Grose, J. This is not like the cases where the master has turned 
away the servant, to prevent his gaining a settlement ; for the mas- 
ter wished him to stay, and the pauper refused : then the pay- 
. ment of the whole year's wages by tne latter was merely to jne- 
vent an action, and argues no consent on his part to dispense with 
the service. 

The other Judges concurred. , 

Orders quashed. 

(b) 3 Term Rep. 754. (c) 7 Term Rep. 438. 

Z^^Majf Davison against Frost. 

X9th. 

Anomis- A RULE was obtained, calling on the plaintiff to shew cause 
•ion in the XX. ^]jy common bail should not be entered, instead of special 
part oTthe ^^^^^9 ^^* ' which was grounded on an objection to the writ of 
writ of the latitat^ whereon the defendant had been arrested, and holden io 
*".? [^Fk bail for 177 /. for that the sum for which he was arrested was not 
defendant inserted m the ac etiam part of it. 

is arrested Marrvatt shewed cause, and contended, that even if it were ne- 
"^^^^^l^ cessary before the stat. 12 Geo. 1. c. 29, to state the sum in the 
irregular, ac etiam^ it was no longer so since that statute. Before the stat. 
and he can- 13 Car. 2. St. 2. c. 2, a defendant* was liable to be arrested and 
holden to "^^^^^^ ^ ^^ ^^ * common bill of Middlesex or latitat for any 
special hail sum, though the particular cause of action were not expressed b 
thereon, the Writ : to prevent which, that statute provided that no person 
*[S06 J arrested upon any bailable process, wherein the true cause of ac- 
tion was not particularly expressed, should be compelled to give 
security for his appearance in any sum exceeding 40/. In con- 
sequence of this, and in order to preserve the iurisdiction of civil 
causes to B, J2. to the same extent as before, the ac etiam clause 
was invented, in which the true cause of action is expressed, in 
addition to the general complaint of trespass^ which gives the 

' court 
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oonrt jurisdiction. Still, however, the evil continued ; for a plain- 1802. 
tiff might insert what sum he pleased hi the ac etiam ; and there- •— 
fore the stat. 12 Geo. 1. c. 29, enacts, that no person shall be Davtsow 
holden io bail upon process out of the superior courts for less than f^'o'st. 
10 /. ; and that an affidavit of the debt shall be made, and tliat 
the sum sworn io therein, shall 1x5 indorsed upon the back of the 
process ; and that the sheriff shall not take bail for more. The 
uisertion therefore of tlie sum in the ac etiam is wholly nus:atory ; 
because neitlier the sheriff r^r the party is bound by it, but only 
by the sum sworn to and indorsed on the back of the wiit. He 
referred to Turing v. Jones^ 5 Term Rep. 402. 

Lawes, in support of tlie rule, relied on the uniform practice, 
which had lieen needlessly departed from in this instance, in omit- 
ting io state the sum in the ac ttiam. Much of the practice of the 
Court depends on positive rules and known precedents, rather than 
on general reasoning ; and it would be very inconvenient to break 
in upon it, though its utility may not be apparent : by the same rS071 
mode of argument, th^ whole of the ac etiam clause might be 
omitted in the writ, since the use of it was superseded by the affi- 
davit to hold* to bail and the indorsement on the writ. It ought^ 
however, to appear on the face of the writ itself, whether or not it 
be bailable process. The indorsement is only to ascertain the 
amount, and has reference to the contents of the writ. 

The Court took time to enquire into the practice ; and the next 
day, Lord Ellenboroughy C. J. said, that the writ was irregular 
in the frame of it, as not being in conformity to an^ old rule of 
Court of 1729 (a), which gave the form of the ac etiam clause ; r ^.^q^ 
in which is stated the amount of the ddbt, and by which the prac- '^ -^ 
ticc had ever since been regulated. 

Grose, J. added, that the settled forms of proceedings ought 
to be adhered to; and all novel attempts to vary from them, with- 
out the authority of the Court, ought io be discouraged. 

Rule absolute. 

(a) Reguta Qeneraliiy If. 2 G. 2. 1729. It is ordered, That where any defend- w" - c - 

ant shan be arrested by virtue of auy process issuiiij^ out of this Gourl, in which *.-.«* 
the caose of action 9htt]l be specially spccihed and expressed; or a copy of such ' ^ 
pro«eu shaU be delivered to auy defendant, accordintc to the foroi of the statute in 
such case made and provided $ and the plaintiif thereupon shall declare, the De- 
feodant in such case shall not have liberty of imparling, without leave of the 
Court in that behalf first to be granted ; but shall plead thereunto within the time 
allowed by the course of the Court to defendants sued by ori^^cinal writ; and for 
want thereof, judgment may be entered against such defendants hy default {b). 
NoUce fixed iu the K, B. O. 

Ac etiams. 
AU clerks and attornies that intend to proceed accordini^ to the above rule, are to 
take notice, that in sning out such MTit Uiey do not insert in the ac ttiam the whole 
tiecIanUion at length \ but only describe the cause of action shortly, accordinj? to 
the speeimen hereunder set forth, varying the same as the nature of the action shall 
require : 

Of a plea of trespass ; and also of a bill of the said Q. against the afore- 
said D. for fifty pounds, for divers goods, wares, and merchandizes 
sold and deUvered to the lakl D. by the aforesaid Q. accordin^^ to the 
custom, &c. 

(b) This rule is now enlarged to process in common form: Trin. 5 & 6 G. 2. 
Af. 10 0» 2. sod Stat. 5 G. 2. v. 27, by which it is enacted. That no special writ n ir 
process speciaUy expressing thecaujie of action sWl issue, unless the c««useof ac* 
lioQ amount to loL 

The 
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The King ^^a/;w? Bingham, Clerk. 

A RULE \¥as obtained, calling on the defendant to shew cause 
-^^ why an information, in nature of quo warranto^ should not be 
exhibited against hiin, to shew by what authority he claimed to be 
bailiif of the manor and borough of Gosport^ in the county of 
SoutliamptOH, This, rule was obtained on affidavits, stating that 
the Bishop of ff^nchester was lord of the manor and borough ; and 
that, from time immemorial, a court leet and court baron had been 
bolden every year about October, by the bishop or his steward, 
within and for the same ; and that a jury and homage assembled at 
such courts have immemorially,. from time to time, exercised the 
privilege of choosing the bailiff of the^ said manor and borousrh, 
and also the constables, overseers of the ferry, ale-conners, coa1-me« 
ters, and cryer, by the custom of the manor, &c. to act for the then 
eiisuing vear ; and that the steward or his deputy has always at- 
tended the court, and sworn in the said bailiff and other persons so 
chosen to their respective offices: that entries of such proceedings 
were invariably made in the records from 1683 to 1800 ; and that, 
prior to 1683, no usage to the contrary could be traced. It was also 
deposed to be part of the duty of the bailiff to summon the jury and 
homage who were required to attend the courts, which he had im- 
memorially performed ; he sAecting from amongst the inhabitants 
of the manor and borough sixteen proper persons for that purpose. 
It was then stated, that at a court leet holoen in October 1800, the 
jury and homage so summoned by the then bailiff, and sworn bv 
the steward, R. Forbes was by them nominated to be bailiff for the 
then ensuing year; which nomination was signified to the steward, 
who refused to swear in Forbes, declaring to them, that the bishop 
had chosen Mr. Bingham (the defendant) : and that the latter had 
since then acted as bailiff. 

In answer to which it was sworn by the defendant and others, 
that the bishop, by writing under his hand and seal, appointed the 
defendant his baililF, to collect, nx^ivc, and recover from the tenants 
of the manor, for the bishop's use, all rents, heriots, reliefs, perqui- 
sites and profits, payable to the lord, &c:. ; by virtue of which the 
defendant had since executed the said office of bailiff, the duties of 
which were to collect the lord's rents and revenues, to jsummon the 
jiirv and homage to attend the said courts, to attend there himself, 
and to execute the precepts of the lord and his steward. The affi- 
davits then stated matter in contradiction of the right of the juiy 
and homage to elect the bailiff; and endeavoured to explain the 
practice which had prevailed, by shewing that, from the year 
1687, the book of entries of the manor courts contained no prescnt- 
hieiits of bailiffs by the jury and homage, until 1719, when the 
custom first originated in consequence of the then bishop having 
leased all the tolls, dues, and proiils of the manor, to twelve inhabit- 
ants of Gosport, most of >vhom had been in the habit of serving on 

the 
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the jurj', and one of which number had usually been presented (o 1802. ] 
serve this olBce: That the lease granted for 21 years had been re- — 
newcd from tune to time till very lately ; and during its continu- The King 
ancc, the lords of the manor had not intermeddled with the appoint- Bx^guam 
ment of the bailiff. 

Gibbs and Si urges shewed cause against the rule. The bailiff is 
n-j more than the servant of the lord ; and it is not disclosed that he 
lias any other public function to perform tlian that of summoning 
the jury, which may be done by any other whom the lord may di- 
rect to act in that respect : it is not therefore such an ofhce for ex- 
crcbing which the Court will grant this information : neither can 
it be conceived that the tenants of the manor from whom the bailiff 
is to collect the lord^s rents and dues should be appointcxl.by them- 
selves, or any other than the lord hiniself. Properly, it is tlie busi- 
ness oi the lord or his steward to summon the jury ; but though 
they may have always douc tliis by their servant the bailiff, that 
will not alter the nature of his cmploj^ment, or convert that which 
is a private into a public office. The Court must be satisfi(xl l)eforc 
they grant the rule, that the defendant has bivn guilty of an usurpa- 
tiou on the franchise of tlie Crown. This is a mere ministerial offi- 
cer; and not a judicial officer like the steward. In Rex v. lioyles 
(a) an information was granted ag-ainst the defendant, to shew by 
what authoritv he churned tolx; bailitf of a ville; but that went on 
the ground that it was an office of great trust and pre-eminence in 
the town, affecting the government of it, and the administration of 
public justice. In Rex v. Mein (b) it was said by Lord Kentfon^ 
that the office'must be of magnitude sufficient for the Court to notice [3\l'\ 
it by way of information, in nature of quo warranto. There the de- 
fendant was portreeve and returning officer: a churchwarden has 
much more important public duties to perform than this defendant 
can be pretended to have ; and ^et the Court, in R. v. Shepherd^ (c) 
refused to grant even a rule to shew cause. They also argued u]^)on 
the merits of the case. 

Burroughs in support of the rule. — The bailiff is stated to be a 
prescriptive officer, and therefore a member of the court leet, %vIioni 
the lord cannot drop at his pleasure, but must exercise the entire 
franchise granted to him, in the manner prescrilxxl by the Crown; 
and part of the franchise so granted is to be exercised by this otlicer. 
Tfie importance of his function is not the question. The steward 
is, in many respects, the servant of the lord ; yet such an informa- 
tion lies without doubt against him (d). Then Iiow is that distin- 
guishable on principle from the case of a bailiff? Both claim by the 
appointment of the Crown ; which is the true criterion on which 
these cases turn. It appears that the bailiff is always sworn in: 
that shews that he is a public officer. But besides that, he not only 
summons the jury, but si^lects such of the tenaiits as he pleases for 
this purpose; which is a very important tiinction in the administra- 
tion of justice. He is as much a brauch of the court as the stew- 
ard. TJieie is no other convenient method of trying the right but 

(o) z Stra, 8^6. 2 Ld. Raym, 1559. S. C. (ft) 3 Term Rep. 59?. 

(c) 4 Term Kcp. 381. (3) Rrx v. Uulston^ x Strat 6ai. ride Rtx t. Cuntiy and 
Andr. 14, and Rtx v. Bridgfy 1 Bl, 46. 

Vol. H. R this; 
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1802. tins; for tline are no fees annexed to the office fd): but even 
*if there were, that is no answer to an information for usurpini? 



The KixG any franchise of the Crown ; otherwise it might be given in 

BiN^nuAM. «''"os^ every case. 
#rjjt)] Lord Ellenborough C. J. There appears to be sufficient 
' doubt raised upon the fact by the affidavits', to induce us to put 
the matter into a course of inquiry before a jury, provided this 
be such an office for which it is fit to grant an information in 
nature of quo warranto. I do not doubt that the office, as ap- 
pendant to a court leet, is such for which the information will lie. 
jVly doubt has beeh whether, according to what was ihrown out 
by Lord Ketiyon in Rex. v. MW«, it is of sufficient consequence 
and magnitude to warrant our interposition in this form. Uut an 
observation urged at the bar has had weight with me, which i^, 
that the bailitf is an officer having a discretionary power as to ilie 
persons whom he should select for the jury, which is a material 
function to exercise. Then havinir no fees annexed to his office, 
there is no other convenient civil mode of trying the right to It. 
The other Judges concurring, 

Rule absolute. 



Vu7:oih. WiLsox and Others against Hodges and Another. 

'^lu^u oIT 7^ ^^^^ ^" recognizance of bail, the breach assigned was, thai 

tHicUfcnr Micheti, the principal, had not paid the damages, nor ren- 

«ipa(hofa dered himi^eir, &c. according to the form and eflect of the saiil. 

j;^[^[^"^"*^*^ rcc<)gnizmH.c. F/ta, That after the judgment, &c. and before 

Hu- pr'^'f the suing out the writs of scire Jaciasy and before the return of 

iMK on iiip the writ of cftpias ad satisfaciendum Bga\nsl*Mich€il upon the 

f,!'^7M," a.«..i'tdp:ment, he, Michcll, died: concluding with a verificaticj. 

ArixtiK RfpUtationy Tiiat after the giving the judgment, and before the 

•*[.il3 j «uingout of the said writs of scire facias, oi either of them,tl»e 

phiintiflV sued out a writ of capias ad satisfaciendum against 

Af^cht/l, returnable, &c. to which the sheriff returned non est in- 

' vcfttus : and the plaintiffs further say that MickeU, at the said 

return of the said writ off capias ad satisfaciendum, nnd afterwards, 

was living, &c. which they are ready to verify. Rejoinder, Thai 

AlicheJl was not at the said return of the said writ ot ca. sa, living, 

as the plaintitfr^ had replied ;* concluding to the country : on 

whicii issue was joined. 

At the trial beiorc I a Blanc J, at the Sittings at GiiiWAa//, the 
only cjuestiun was, U'hetljer the issue lay on the defendants tu 
prove the death of Miilitll, or on the ptaintiffi to prove that he 
was alive at the time mentioned ? The learned Judge thought 
that the proof of the issue lay on the defendants, who averred 
the death of the pai ly ; and they not being prepared with any 
proof of the fact, the verdict passed for the plaiutiifs on that 

(c) Tliit was said in answer to an obicnration thrown out in the ooune of ibe ar- 
jTument by Lord EUenbontugki that the quettion misht as well be tried in an acTioo 
for moucj had and received. 

grotiad. 
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groiin(). To set aside which^ Erskine obtained a rule nisi in the 1803. 
iast term, on the ground of a misdirection, as well as on affidavit. 



Gibbs was now to have shewn cause ; but Wjtsoi* 

Lord Ellen BOAOCG II, C. Jt said, there was no doubt but hodces. 
that the direction of the learned Judge was proper in point of 
la\t. And he referred to the case oi Throgmorton v. Walton (a)^ 
where it was decided. That where the issue is upon the life or 
death of a person once shewn to be living, the proof of the fact 
lies on the parly who asserts the death; for that the presumption 
is, that the party continues alive until the contrary be shewn. 

However, as the defendants swore that they had been misled [3141 
by an opinion taken, which stated that the issue on these plead- 
ings lay on the plaintiffs; and as circumstances were deposed to, 
which went to prove the death of the principal as stated. 

The Court let the defendants into a new trial on payment of 
costs. 

Rule absolute. 

(a^ z Roll. Rep. 492. 



Parkinson against Lee. nursday, 

^ Maif 20th. 

TN assumpsit, the first count of the declaration stated, that in Upona^aTc 
^ consideration that the plaintiff would buy of the ^l^^fcndant J^l^J^^^^^ 
five pockets of hops at a certain price, the defendant promised with1»warl 
to deliver to him the same, ajid that the hops should all be of like ranty that 
goodhtss and quality, Kith a certain sample of the hops contained in {{|g conf-*^^ 
each of' the Jive pocKets, and th^n produced and shewn by the de-modity an- 
fendant to the plaintiff. It then stated that the plaintiff, con- s^ercd the 
fiding in the defendant*g promise, afterwards bought the hops, &c. lawSoes^*** 
and that afterwards ibc defendant delivered to the plaintiff five not raise 
pockets of bops as and for hops of like goodness and quality with *"> implied 
the respective samples su as aforesaid produced and shewn to the JJ^^^^ 
plaintiff: yet that the defendant did not regard his (said promise, commodity 
but thereby deceived and defrauded the plaintiff in this respect, *^<'"*** ^^^ 
that the hops contained in each of the five pockets so delivered ^*i^^tho' 
to the plaintiff, at tlie time of the delivery thereof, to him were a fair mer- 
not hops of like goodness and quality with the respective samples, chaatabic 
but were much inferior, &c. and were bad, damaged, and un- g[i^l^a^d 
s<ileable hops; whereby the plaintiff lost the benefit of stalling therefore if 
tiie same, 8cc. and gaining large *profit8, 8cc. The second count ^^^ ^ * 
stated the contract to be, that in consideration that the plaintiff feet" heo" 
would buy of the defendarjt five otlier pockets of hops at a cer- existing la 
lain price, the defendant promised the plaintiff to deliver to j^*""*^"®*'** 
iiim the same, "and that the same should be good, sound, and ler^and^' 
merchantable hops ;" and then alleged the purchase and deli- without 

fraud on 
his part (but arisiof^ from the fraud of the grower ft'om whom he purchased) such seUcr is not 
aafwerable, though the poods turned oat to be unmerchAolable. 

«£315] 
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1802. very, as bcfure, of so many pockets of hops as and for good, 

— — — sound, and merchantable hops ; yet that the defendant did not 
^^so^N** rei^ard liis promise^ but thereby deceived and defrpuded tlie 

^saiHst plaintiff in this respect, that the said hops, at the time of the de* 
Ljee. livery thereof to the phiintiff, were not good, sound, and mer- 
chantable hops ; but on the contrary, were bad, damaged, and 
unmerchantable; whereby, &c. There were other comm m 
money counts, concluding to the plaintiff's damage of COU/, 
Plea, non-assumpsit. 

At the trial before Le Blanc, J. at the Sittings after last Mi* 
chaclmas term at (luildhall, it appeared that the plaintiff aud de* 
fendant were both dealers in hops. In Januan/ 1800, the Bve 
pockets were purchased by the plaintiff of the defendant, war- 
ranted to answer the samples by which they were sold. They 
were not, however, removed till the 8th of yuly from the de- 
fendant's to the plaint ifl^s warehouse. The price paid was \GL 
5s. per cwt. which was the fuir market price at llie time for gnod 
merchantable hops. Previous to, and at the time of the sale, ilie 
samples answered fairly to the commodity in bulk ; and no defect 
was perceptible at that time to the buyer : but owing to the 
grower of the hops having fraudulently watered them after they 
were dried, before they were originally purchased by the defend- 
ant (a fraud to wiiieh the defendant was not privy, and of which 
he was wholly ignorant at the time of the sale) it was discovered a 

fSlG] few days after tlie removal of them to the plaintiffs waiehouse, 
that one of the pockets was so much heated as to be in an un- 
saleable condition ; which pocket was thereupon immediatelv 
Returned to the dclendant, who received it back, and allowed for it 
in settlinjj the jicrouni for the other hops, which was done on the 
I8ih of October following. In the intermediate time, however, 
it was found rh:it tlic other four pockets were in the satne unsale- 
able condition from the same cause; but, owing to the ptaintiil 
having first attempted to maintain an miction against Clarke, the 
t:i(ivv( r, undtr the m!sia!ien supposition that the defendant w:i> 
onlv ac'tinir as his a2:ent (which action was afterwards di'^con- 
tinued on tindini^ iliut the defendant was not cis:ent bnt vendee^ 
the present actitni was not commenced till upwords of a twelve- 
inonih after the transaction, and after a refusal by the defendant 
Ui allow for the rest of tiie pockets. It appeared further, that the 
object of waterinu^ hi^ps after they are dried, is to give them 
uciixht ; but the eftert of it is, after some months, to cause them 
to brat and corrupt in the pockets or bags into which ihey are 
• packed, till at Ian they become quite unfit for sale. This effect 
13 not produced on the sample, wliieh is usually taken from the 
middle of the bag, by means of its' exposure to the air. It is 
impossible even lor the best judges of the commodity itlways to 
detect this fraudulent practice for some -time afterwards, by an; 
inspection of the sample or of the commodity itself in bulk, till 
it is disclosed by the gradual process of heating. However, by 
the latter end oV July 1800, the effecU of it were apparent in all 
tb^ pockets ; and at the time of the trial, althougu the samples 

still 
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still continued as at firsts the commodity in bulk was hecome per- 180?. 
i'ei^xU unmerchaniable. Upon this evidence the learned Judge — — * 
left *it to the jiM V to find for the defendant on the first count, jf P^R^'^- 
ihey were satisfied that the commodity agreed at the lime with aipnimt 
the sample by which it was sold, and there was no fraud on his Lee. 
part; notwithstanding any latent defect in the commodity in *[.3i7j 
bulk unknown to the parties, by which it became afterwards de- 
teriorated. But he instructed them, that if they were satisfied 
that the commodity, at the time of the sale, had such a latent 
'defect as no prudence or skill of the buyer' could, on inspectionj 
detect or |3:uard against, the plaintiflT was entitled to recover on 
the implied warranty in the second count, although the seller 
had no knowledge of such latent defect ; it being the understand- 
ing of both parties to sucii a contract, though not expressed in 
the special warranty, that the one was to sell and the other te 
purchase a merchantable commodity. He also left it to the 
jury to consider whether the plaintiff, by d< laying so long to 
procced.aijainst the defendant, had thereby waved his remedy 
against him? which the jury answered in the negative ; and 
found for the defendant on the first count, as the cominodiiy an- 
swered in fact to the sample at il'.e rime of the «i.ile, wiihout frauds 
and he had then no knowledge of the latent defect of the com- 
modity. And they gnve a verdict for tlie piriiniiffon the second 
count, considering that there was ah implied warranty in the 
seller that the commodity was in a merchantable state at the time 
of the sale. 

A rule fiisi wa« obtained in the last term for settins? aside the 
verditt ay:d havino: a new trial, on the ground of a misdirection 
of (he )u<^irc in po'nt of law, and of a defect of evidence to sup- 
port the finding of the jury on the spcond count. 

Lambt' now shewed cause, and contended that notwirhstand- [^IBj 
ing the proof of an express warranty by tljc defendant, the seller, 
that the commoditv should .answer the santple, the perforitiancc. 
of which was found by the jury for the defendiuU, there was also 
an implied warranty in every contract (»f this natnrc, where a fair 
price was to be given, that the commodity should he in a mer- 
chantable coiidition at the time of the sale; otherwise the buyer 
utieht receive a different thing frotn that whit h he stipuhited for, 
and which it was the understanding of both parties that he should 
have. In Stuart v, Pfllkins («), it was contended by the de» 
fendant's counsel, and not denied, that theie were two sorts of 
warranty ; ). expressed ; 2. implied. That was the case of the 
Warranty of ahoise; where the plaintiff declared in assuwpsil ; 
and held wc!^ because such a foim was adapted to let in both 
proofs, if ntcfssjiry. A person, by stipulating expressly for a 
particular quality or the like in a commodity, cannot be under- 
stood as thereby relinquishing all claim to the general soundness 
^nd marketable state of such oomniodity; if so, the greatest iu- 
conxeRience would ensue in trade, and no man would venture to 

K 3 ^ake 
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1802. make a specific contract, for fear of emitting anything which 
■ ^ ivould otherwise be implictl in common good faUh and the usage 

Parkin- of trade^ which is bottomed in confidence. In a policy of insur- 
mgaimt ADce there is no exprcss stipulation thut the ship shall be sea« 
Les. worthy ; but that is holden to be implied ; and therefore the want 
of knowledge in the assured that the ship has a latent defect 
which renders her not sea* worthy, is no answer to the breach of 
SQch implied warranty. If one agree to purchase iron at the 
L^iyj market price, which the seller warrants to be Russian^ that does 
not exclude the implied undertaking that it shall be marketable 
iron. So if one stipulated to purchase wine of such a vintage 
for a fair price, it would be no answer to an action for delivering 
sour wine, that it was of that vintage. So a custom in a country 
that tenants shall have the way-going crop after the expiration 
of their term, is good, though they held by deed, without such 
stipulation (a). It is true that a sound price does not in itself 
necessarily import a warranty of soundness ; but it is a circum- 
stance from whence the jury may collect what was the real con- 
tract between the parties. It may be different where a defect is 
apparent on the face of a commodity ; there it may fairly be 

I Presumed that the buyer exercised his own judgment upon it ; at 
east it was his own fault if he did not: but this was a latent 
defect, which no prudence or sagacity of the buyer could detect; 
against such he gives credit to the seller. Whatever natural 
defects or infirmities are incidental to the subject matter, the 
buyer must take the risk of; such as those with which horses are 
afflicted ; such as the perisha&te nature of all sorts of goods : to 
such defects the maxim caveat emptor applies ; but the latent de- 
fect of the hops in this cause arose from the fraud of man, which 
the buyer at a fair price has no reason to contemplate. Here the 
substance of the issue was. Whether or not the buyer contracted 
for the purchase of the commodity with all latent defects : which 
the verdict of the jury has negatived, and it was a question for 
their consideration. 

Erskinc and Espinasse, in support of the rule, relied on the 
[320] maxim caveat emptor ; there being neither warranty nor frand 
on the part of the defendant. This was a latent defect origin 
nating in the fraud of the grower, but wholly unknown to tlie 
seller at the time ; for which, therefore, nothing but an express 
stipulation can render him liable to the buyer : all that be en- 
gaged for was, that the commodity was answerable to the sanaple 
by which it was sold : and that is found by the jury. Where a 
sale is by sample, provided the sample be truly taken, it is the 
same as if the buyer had examined the commodity in bulk ; 
therefore both parties must be taken to have the same oppor- 
tunity of knowledge. No implied warranty can be raised from 
a fair price in the sale of hops any more than in the sale of a 
horse, where it is admitted that it does not exist. Neither is 
there any ground for distinguishing between the latent defects 

(pi) Wiggle$m9rtM Y, I>§iUton^ Dou^U Mou 

or 
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or iiifirinities of the one and the other ; both may originate from 1805. 
the act of man operating by natural means/ Every person en- 



tering into a contract in the course of trade, is presumed to have Parkin* 
a competent skill to enable him to judge of the commodity he agahist 
bargains for. lie knows the defects to which it is liable^ as well Lee, 
from fraud as from natural causes^ and he speculates accordingly. 
In (lie instance put^ of purchasing wine, if the sample as well as 
the pipe contained in it the principle of future acidity, though 
not then perceptible to the palate of the individual purchaser, and 
liie only warranty was, that the pipe answered the sample, it is cleur 
that the seller would not, be bound to stand to the loss. Where 
else can the line be drawn? and whiit degree of future deterio- 
ration froHi pre-existing causes will be sufficient to set aside the 
contract ? Implied warranties may arise out of known usages of 
trade, because both parlies arc presumed to have engaged on such 
known terms: but here no usage was proved for the seller to 
stand to the loss ; on the contrary, witnesses engaged in the hop- [321 J 
trade were called by the defendant to shew, that in the under- 
standing of the trade the buyer was to stand to the risk of latent 
defects : but the learned Judge refused the evidence, as amount- 
ing to no more than opinion. If then an implied warranty be to 
be raised in this, it must in all other cases of sale ; and then the 
maxim of caveat emptor will become an exception instead of a 
gencial rule. 

Grose J. This is a case of considerable consetjuence ; be- 
cause the rule laid down in this case must extend to all other 
cases of sales, not governed by particular usages of trade in this 
respect. The quesiijon is, WtietluT in the case of a sale, made 
under tlie present circumstances, there he any implied undertak- 
ing in hivv^ that the commodity be merchantable? No express 
undertaking is proved to that eRcct ; and there is no fraud im- 
puted to the defendant. The mode of dealing is, that the plain- 
tiff buyv hops from the defendant, whom he knows is not the 
grower, by samples taken from the pockets in which the com- 
inodiiy is clos-e packed. He has an opportunity of judging by . 
the ^umples such as he finds them at the time. If he doubt the 
goodness, or do not choose to incur any risk of a latent defect, 
he may refuse to purchase without a warranty. If an express 
warranty he given, the seller will he liable for any latent defect, 
according to the old law concerning warranties. But if there be 
no such warranty, and the seller >ell the thing such ae he believes 
it to be, without fraud, I do not know that the law will imfdy that 
lie sold it on any othttr term« than what passed in fact. It is the 
fault uf the buyer that he did not insist on a warranty ; and if we 
were to say that theie was, notwithstanding, an implied warcanty [3223 
arising from the conditions of the «i!c, we should again be open- 
ing the controvert'^', which existed before the case in Douglas^ 
I^fore that lime it was a current opinion, that a sound price 
given for a horse was tantamount to a warranty of soundness; 
but when that came to be sifted, it was found to be so loose and 
uusati&factory a ground of decision, that Lord Man^ield rejected 

U4 it. 
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1802. it, and said there mast either be an express warranty of «oandnesS| 

■ or fraud in the seller, in order to maintain the action. Here 

Parkin- tieither has been shewn ; the defendant merely sold what he had 

aff^hiat before bought upon the same mode of examination. Therefore I 
L£x. think there ought to be a new trial. 

Lawrencb J. I agree with my brother Grose, that there is 
no ground for the plaintiff to recover. It is not pretended ihut 
the defendant has been guilty of any fraud or imposition in the 
sale; and 1 must suppose that each party was equally well ac- 
quainted with the commodity bargained for. There was no re- 
presentation made by the defendant to the plaintiff as to the 
goodness of the hops^to induce him to make the purchase. But 
here was a commodity offered to sale^ which might, or might not 
have a latent delect: this was well 'known in the trade : and the 
plaintiff might, if he pleased, have provided against the risk^ by 
requiring a special warranty. Instead of which, a sample was 
fairly taken from the bulk^ and he exercised his own jud^^ment 
upon it ; and knowing, as he must have known, as a dealer m the 
commodity, that it was subject to the latent defect which after- 
wards appeared, he bought it at his own risk. I know of no au- 
thority which makes the seller liable for a latent defect where 
there is no fraud ; and no representation was made by him on the 

[^333'} subject to induce the buyer to take the thing. In 1 RolL Jbr. 
go P. it is said, that if a merchant sell cloth to another, knovcin^ 
it to be badly fulled, an action on the case in nature of deceit 
lies against him, because it is a warranty in law. But there is 
no authority stated to shew that the same rule holds if the com- 
modity sold have a latent defect, not known to the seller. So 
again, the case is there put : If a man sell me h horse with a 
secret malady, without warranting? it to be sound, he is not liable; 
that is, if there be no IVaud. The instances are familiar in the 
case of horses. It is known that they have secret maladies, 
which cannot be di%»covered by the usual trials and inspection ot' 
the horse ; therefore the seller requires a warrant^' of sound ness^ 
in order to guard against such latent defects. Then how is this 
case different froiu the sale of a horse> where it is admitted that 
the buyer must stand to all such latent defects. To pursue the 
analogy still further: on the sale of real estates, the seller sub- 
jnits his title to the inspection of the purchaser, who exercisb; 
his own or sucii other judgment as he confides in on the good- 
ness of the title : but tl;ongh it should turn out to be defective, 
the purchaser has no remedy, unless he take a special covenant 
or warianty; provided there be no fraud practised on him to 
induce him to purchase. If there be, as is said, many frauds 
practised in the trade of hops, that may requi^ more caution on 
the part of the buyers to protect themselves by taking warranties; 
even that will not affect the present contiact, which was no more 
than that the bulk should agree with the sample ; which it was 
proved to do at the time of the sale : and as the seller undertook 
for nothing more, he cannot be answerable in this case. 

rS941 h^ Blanc J. The inclination of my mind at the trial was, 
"* that 
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Jthat the jury should find for the plainUflT; becaase the drawing ■ 
of fresh samples^ or ihe inspection of the coHiinodiiy itself in PAmcm- 
bulk, would have afforded no information to the buyer, as to the ^^^£^,^ . 
latent defect which afterwards appeared: and theicfore it oc- t^B 
cntred to me, tliat as there was no want of prudence on the part 
of the buyer, and the defect was of such a nature that nu in- 
spection of the llwng could have led to a discovery of itj the law 
would on that account raise an implied undertaking on the part 
of ihe seller, that it was a merchantable commodiiy, such as it 
appeared then to be. But, upon further consideration, as the 
samerule which applies to other cases must govern this ; and as in 
the only instances in which the same question has come directly 
in judgment, namely, in sales of horses, it has been considered 
that, without a warranty of soundness by the seller, or -fraud on 
his part, the buyer must stand to all losses arising from latent 
defects; and as I see no ground for distinguishing between this 
case and those ; and no instance has been produced in which a 
contrary rule has been laid down in respect of any oihcr commo- 
dity, I therefore concur with my brothers, that there should be 
a new trial. 

Lord Ellbnborouoh C. J. then observed, that as he had 
been concerned in the cause, he had forborne taking any part 
in the deliberation with the rest of the Cuuri ; but having now 
heard their opinions, he must declare his entire concurrence with 
them in the judgment they had delivered. 

Rule absolute. 



Castmng as-ainst Aubeut. * Fndav, 

•^ Ma^ list. 

rPHIS was an action on the case, to recover damages for a The plain- 
-*• breach of un agreement, which w as tried at the Slttincrs afier [*^' ? ^!""* 

-t ^ rri * -A ° 1 1 i- I 1- I t ■ iv L' kcr, having 

last Irinity term ; when a verdict was lound lor tw plaintin tor a lien on 
5£5/. subject to the opinion of the Court on the following case* ccrr.-Jn po- 
The plaintiff was employed by one E. P. Orayson. ^^ '^'« luran^'i^ 
general agent ; and, as an insurance-broker, had effected for his icctcd for 
use certain policies of assurance mentioned in the declaration, of **>« piiaci- 
the value of :>000/. That the plaintiff was under, acceptances J f^^,J[^[jp 
for GraysoHy for bills drawn by Graj/son for his own accommo- had irivcn 
dation; and that the plaintiff had a lien on the said policies to '^'^ "ccept- 
indemnify himself against his said acceptances. That a loss jcS-lnt 
having happened on the policies of insurance which the under- promiwi-a 
writers had agreed to pay, but which Graynon could not receive '^'^^t »i« 
without having the policies to produce, the plaintiff was applied ria" for"^^" 

the imy- 
mcnt of those acceptances as rhey became due, upon the plaintiff's pvtn,?ap to him mich policie<>« 
in orrler that he mi^ht collerf fur the principal the money due theron from (he under wrirer-it 
^hich wan accordiofcly done, and the money was afterwards received hy the dolViidant : held, that 
t\\h w4» not a prom IK' for the debt or default of another within the statute of fraud « ; and that 
the plaintiff might recover af^inst the defendant as well forthchn'.-.ch ofagnxMneut ih not provid- 
\h% ioT thf payment of the ucccptaaccs, as also upon a count for money hatl and received. 
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1802. to/to give them up Tor that purpose to the defendant^ into whose 

hnnds Grayson had at that time transferred the uiaiiagemeot of 

Castling ]jjg insoratice concerns. That some of the plaintiff's said ac- 
A^B£XT. ceptances for the use oiGramon being then outstanding and un- 
paid^ and particularly the bill for 181 /. Is. mentioned in the 
declaration^ then in the hands of one Cti^or, upon which writs 
had been sued out Ohougl\not then executed^ against Grayson, 
as the drawer, and the plainiiiTas acceptor, the plaintiff refused 
to deliver up the policies of assurance^ they being the only se- 
curities be bad against his said acceptances, without an indein- 
nity ; and that thereupon a meeting was held between plaintilfand 
[326] defendant and Grayson, at which it was verbally agreed between 
the parties, that the defendant should pay into the hands of a 
banker Ti'lL ^Ss. ()J., to answer in part certain other acceptances 
of the plaintifl'*s, exclusive of the bill for i8i/. is.; and that the 
plaintiff should provide C4l/. i4s. 6d. towards paying one of his 
acceptances for 3.^0/.; and that the defendant should pay the 
bill of 181/. 15. and the costs of the action which had been 
brought tlidreon against Grayson, amounting together to 202/. ; 
and that thereupon the said policies should be delivered up to the 
defendant. That, in pursuance of this agreement, the defendant 

{>aid into the bankei's hands 712/. IJs. 6d., and the plaintiff de- 
ivered up the policies to the defendant. That the defendant 
received from the underwriters the amount of other subscrip- 
tions (a) on the policies so deliVered up to him by the plaintiff. 
That the defendant was afterwards called upon by the attorney 
of Cator, to pay the said 202/. for the debt and costs on the bill 
in Cator s hands, but refused to do so : nor had he paid it at the 
time this action was commenced ; and that, in consequence of 
such refusal, the plaintiff was arrested at the suit of Cqior, as 
acceptor of the said bill of exchange, and sustained damages 
thereby to the amount found by the jury. The question for the 
opinion of the Court was. Whether the promise of the defendant 
to pay the said 202/. due frdm Grayson, for the said debt and 
costs, on having the policies of assurance delivered to him, 
was void under the statute of frauds ? or, Whether he were liable 
by reason of (he plaintiff's parting with the possession of those 
policies, upon which the plaintiff had a lien, and which were so 
deposited with the defendant? 
[327] Espiuasse for the plaintiff contended, that the statute of frauds 
(29 Car, 2. c. 3. s. 4.^ was no bar to the plaintiff's recovery in 
this case, as it only applied to cases where there was no consider* 
ation for the promise ; where there was neither benefit to the 
defendant, nor damage to the plaintiff, but only a mere parol 
undertaking by the one to the oflier to answer for the debt or 
miscarriage of a third person. Whereas here, the plaintiff hav- 
ing made himself responsible by his acceptances for Grayson to a 
large amount, and havinc; security in his hands to that extent, was 
incfuced to {.art with such security to t)ie defendant^ in considera- 

- ifi) To an amount, as iras stated at tlie 1>ar, nmch beyond the sum in dtfjntc. 

tioa 
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tion of his undertaking to provide for those acceptances. There 1802. 
was therefore a loss to the plaintiff, and a beneficial consideration ■ 

to the defendant. The construction of the statute was much can- Castm^c© 
vassed in Pillans v. Fan Mierop (a). fVilmot J. said, " If it be a^^k^t. 
a departure from any right, it will be sufficient to graft a verbal 

f Promise upon." Now here was a departure from the plaintiff's 
ien on the policies. Yates J. in the same case said, *^ Any da- 
*' mage to another, or suspension, or forbearance of his right, is a 
''foundation for an undertaking, and will make it binding, al- 
" though no actual benefit accrue to the parly undertaking.** 
Here the damage to the plaintifFis the loss of his securit}^ the v<a-> 
lue of which hasbeen received bv the defendant, if that were ne- 
cessary to sustain the plaintiff's right of action. And according 
to Bnller J. {h), it is sufficient to sustain a promise that there 
be either a damage to the plaintifTi or an advantage to the de* 
fend^mt.. The statute of frauds has always been confined in its 
application to collateral undertakings for a .third person, and 
where at the time there was a subsisting debt or duly due by [398"] 
such third person to the party to whom tlie collateral undertaking 
was made. The undertaking must be for the debt of another 
already contracted. Read v. Nash (c). But there was no debt 
due at the lime from Grayson to Castling; the latter had only 
, given the former his acceptances ; but they were still outstanding 
and unpaid. The case of IVilUams v. Leper (d) is directly in 
point; where a broker, being employed to sell the goods of w 
insolvent for the benefit of creditors, in order to prevent the 
landlord of the insolvent from distraining, gave him a parol pro* 
luise to pay the rent in arrear if he would desist : and this waa 
holden not to be within the statute of frauds, inasmuch as the 
landlord had a lien on the goods, a legal pledge, the part in<y with 
which was a good consideration for the promise. So in Merc-' 
dith V. Short (e), the delivering up to the defendant a note given 
to the plaintiff by a third person, was ruled to be a good consi* 
deration for a promise to pay the amount: as in Lort's case (f)^ 
a promise by a third person to the sheriff to pay the debt, if ho 
would restore the goods of the debtor taken in execution, was 
holden good. 

GibbSj contri, contended, that the promise was void by the 
statute of frauds; which did not merely avoid parol promises by 
a third person to pay the debt of another, but also to answer for 
hh default or miscarriage. This then, if riot a promise to pay 
an existing debt, was at least a promise by the defendant to 
answer for the default or miscarriage of Grayson, in case he did 
not indemnify the piaintilT for his acceptances when they be* 
came due, and were paid by him on Graifson^s aca>unt. The [329j 
plaintiff was bound to pay his acceptances when due : when 
paid, the amount would constitute a debt from Grayson to him ; 
and this is a promise by the defendant to pav that which Grayson 

(«) 3 Burr. 1663. 1671, t^??* (ft) Coofce v. Ox.'fy, 3 Term Rep. 654. 

(c) 1 WUi^ 30^ (d) 3 Burr. x885, (e) Salk. 25, (/> Ibid 28. 

would 
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1802. would be bound to pny; that is, provided Grayson himself did 

not discharge the oblii^iitlon. It is no answer to say, that if 

Castlxxg there be a direct consideration passing between the plaintiff and 
AuBEAT. the defendant, though with reference to the debtor default of a 
third person, it takes tlie case out of the statute : for then the 
statute was unnecessary and nugatory ; for, even before the 
statute, there must have been some consideration passln*; between 
the parties to support the promise, otherwise it Wiis nudum pac- 
tum : the statute therefore must have been intended to attacli on 
cases where there was such a consideration : but the construc- 
tion contended for, operates as a repeal X)f it. The only case 
which presses against the defendant, is that of JVilliams v. Leper 
(a)\ which, however, is distinguishable from the present: for 
there, if the landlord had actually distrained the goods and sold 
them, it would have been a satisfaction and extinguishment of 
the debt as between him and the tenant. While the landlord 
held a competent distress, he had, as it were, a special property 
in the goods, and could have no other remedy for his original 
demand. The promise then by the broker was a new debt, and 
not a collateral undertaking for the debt or default of another. 
At the time when the new consideration attached between those 
parties^ the old debt of the tenant was extinguished; whereas 
here, after the promise by the defendant^ the plaintiff still had 
his lemedy against Grayson. 

Lazcrcnce J. You argue as if the landlord there had made an 
[330] actual distress ; but hp had only given notice of his intention so 
to do. 

Lord Eflniborougfi. The mere agreement with the broker 
there not to distrain, would not estop the landlord from after- 
wards distraining upon the tenant. Then if that case were not de* 
cided on the ground that the landlord had relinquished his 
principal remedy against the tenant, it cannot be supported at 
all, being in direct contravention of the positive words of the 
statute. Grai/sons c^ebt is still due, and he is still answerable 
for it to the plaintiff; and the defendant can only be liable upon 
his undertaking, because it is the debt of Grayson. In the case 
relied on, jtiston J, considered that the goods were the df.btor, and 
that the broker was not bound to pay the landlord more than 
they sold for ; and on that ground alone he agreed with the rest of 
the Court, He als > referred to Chater v. bcckett (b)^ to sh^w 
that where the old debt remains, no new or additiqnal obligation 
will take the case out of the statute in respect of the original de- 
mand. 

Lord Ellen BOROUGH C.J. at the close of the argument, 
observing thai there was a count for money had and received, 
said, that the (Jaini iff was entitled to recover upon that count, even 
upon the ground suggested by Mr.Justice^s^o/ii in the case of TfV^ 
Uams w. Leper ; for t'le defendant had received money to a much 

(a) 3 Burrp i£86t (3) 7 Term Rep. ipu 

larger 
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larger amount from the underwriters upon the policies. His 1802. 
Lordship afterwards continued : — — 

I am clearly of opinion, that this is neither an undertaking for CxsTLiKa 
the debt, defaultj or miscarriage oF another within the statute. It aTber't. 
could not be for the debt^ but rather for the credit of another; rsyil 
for when the promise was made, no debt was incurred from Gray* 
son to the plaintiff; therefore, if at all within the statute, it must 
be for the default or miscarriage of another. Bui see what the 
case is : The plaintiff, who was Graj/w}i*s broker, had policies of 
insurance in his hands beloiii^ing to his principal, which were 
securities oh which he had a lien for the balance of his account; 
and on the faith of these he agreed to accept bills fir the accom- 
modation of his princijiaL One of the«ie bills beciine due, and 
actions were brought agninst the plaintiff as acceptor, and against 
Grai/son as drawer: and it was desiiabie that the policies should 
be given up by the plaintiff to the defendant, in order to enable 
the money for the losses incurred to be received from the under- 
writers; the defendant undertaking, upon condition the policies 
were made over to him, to settle tlie acceptances due, and lodge 
money in a banker's hands for \he satisfaction of the remainder 
as they became due. The defendant then procured from the 
plaintiff the securities upon the faith of this engagement; in en- 
tering into which he had not the dischaige of O r^yjort princi- 
pally in his contemplation, but the discharge of himself. That 
was his movinjj consideration, though the discharue of Grai/son 
would eventually follow. It is rather therefore a purchase of the 
securities which the plaintiff held in his hands. This is quite 
beside the mischief provided against by the statute; which was 
that persons should not by their own unvouched undertaking 
without writing, charge themselves for the debt, defa ilt, or mis- 
carriage of another. In the case of a bill of exc uipge for which 
several persons arc liable, if it be agreed to be taken up and paid 
by one, eventually others may be discharged ; and the same ob- 
jection might be made there : but the moving coubidc ration is 
the discharge of the party himself, and not of tlie rest, though 
that also ensues. Upon the wliole therefore, I agree with the de- 
cision in fFilliams v. Leper to the full extent of it : I agree with 
those of the Judges who thought the case not within the statute 
of frauds at all : and I also agree with the ground on whicu Mr. 
Justice -/Ato« proceeded, that the evidence sustains the count for 
monev had and received. 

Grosk J. I agree with the case referred to on both grounds, 
and think it would be improper to over-rule it. 

Lawrence J. This is to be considered as a purchase by the 
defendant of the plaintiff's interest in the policies. It is not a 
bare promise to the creditor to pay the debt of another doe to 
him, but a promise by the defendant to pay what the plaintiff 
would be liable to pay, if the plaintiff would furnish him with the 
means of doing so. 

Le Blanc J. This is a case where one man having a fund in 
his bands which was adequate to the discharge of certain incum- 
brances ; 



[332] 
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1805. branccs ; another party undertook that, if that fund were ddirer- 
ed up to him, hewuuld take it with the incumbraoces: this, 
thereVore^ has do relation to the statute of frauds. 

Postca to the Plaintiff. 



r _ 

Ftidav, Lgj. against Clarke, in Error from C. B. * 

Mali Hit, c» y 

In an ac* TN debt for a penalty on the game laws, the declaration stated, 
tionona _-L ^^i^^ Daniel Lee, within the spare of six calendar months 

pcimlsta- \ p I } t ' ' - I .... 

tutcthedc- nc^^ betore the commencement ot this suit, to wit, on ti)e<2lst 
ciaration of January 1801, at &c. nnhiwfuHy used a certain engine called 
leg^Mic ^ Snare, to kill and destroy the game of this kingdom, he the 
ract to be ^^id Darnel, not^being then and there qualified by the laws of 
dom>con- this realm, nor having any lawful authority so to do ; whereby, 
statuf7"*or ^"^ ^f^^^^ ?/' 'A<^ statute in that case made and provided, an 
sratuto- action hath ticcrued to John Clafke, to demand and have of and 
niixi, as the from the said Da iiiV/ five pounds. Plea, nil debet. After ver- 
heTs^atm' ^'^'^ and judgment for the plaintiff, below in C B. a writ of error 
thdt b]f ** was brought in this court, and the following errors assigned :— - 
force of the 1, That the sup|iosed offence is not alleged to have heeu com- 
arflon ac- ^^^^^^^^ against the form of any statute or statutes, not being an 
cnird^ &c. offeuce at common law. Q. I'hat the supposed cause of action 
isootsor- is alleged to have acciued to the plaintiff below, by force of the 
wherc'the ^^^^tite in that case made and provided ; whereas the same ac- 
penaityis crued, if at all, by force of several and different statutes, made 
sUen by jn different sessions of parliament, and not by any one statute. 3. 
tutVand That the plaintiff below commenced this suit against the defend- 
theni^ht ant before the cause of action mentioned accrued. 4. That the 
of action to cause of action is therein stated to have accrued within six calen- 
mer is * ^^^ months ncxt before the f commencement of the suit; whereas 
i^ivenby by law an action upon such cause of action, oug4it.to be brought 
T^nbr* within six lunar months next after, &c. 5, It is not averred in 
^hercthe thc declaration that the plaintiff below commenced his suit be- 
xecord was fore the end of the second term after the supposed offence com- 
*cncran- ™'^^^J» Hot, ti. That he was the first person who sued the 
of i/i7. 41 defendant for ine said penalty. 

G. 3. and Dampier for the plaintiff in error. I. No offence is stated at 
i«^*f?T" common law^, nor averred to be done against anv statute : it is 

Jacd under • . . . • » . . ". ^ " 1 

a viz. oti only said tliat thc statute gives the action, aow the statute 
ajstof Ja- which gives tlie action is not the saaie^ which constitutes the of- 
"soi^ fence. The penalty is given on summary conviction Jby the 
nvhereas Statutes Ann^ c. 14. and Q Ann, c. ^. Then the stat. 8 Geo. I. 
ft)ereturo c, Jf), gives an action to a common informer to recover half the 

or the ca- 

|iias* must hare been at latest on lotli January, and so the suit appeared to be commenced be- 
lore thc cause of action, oontrbry to the averaicut in thc declaration ; such re|Higoancy iii 00 
^uund of error. S^emble if a statute ^iVc an action wiUiin six months after the fact c:oniiiii(ted 
(hy which must be understood lunar months) and thc declaration aver such fact within six es- 
Icndar months before, it is no error; as it will be presumed after \erdict that the fact was 
proved within due time, notwithstanding sach irrelevant allef^ation. HtmhU that adeclaratioQ 
for a peiulty on killinj; game in an action brought for the whole penalty on the stat« a G. 3. c. 
19. s. 5. and prior statutes need not allef^e the fact to have been commitfed within two tenai 
before the acl toil camnicnoed, aocordins to stat 26 G. 2. c. s. thc stat. »G. 3. havii^ aUovcd six 
months. 

*[:J33] penalty. 
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penally. And lastly, the stat, 2 Geo. 3. c. 19. s. 5, gives the 1802. • 
whole f^enalty to the informer, which is now sought to be re- — — 
covered. Therefore, the present aclion is founded in part upo^ ^■ 
all ihe statutes.' A statute may, for a thing actionable at com- crfAiutB, 
mon lawy give an aclion to anotlier than the party who could in Lrrtfr. 
have sued at common law ; as in the case of the assignee of a 
bail bond, and in the case of a replevin bond : but here the of- 
fence, which is not actionable at common law, is not averred to 
be so by the statute, it ought to have been alleged, that the 
thing done for wljich the penalty was given, was against the ^ 
iorm of the statute. Formerly it was holdcn necessary to recite 
a statute where it created a new ofitnce ; Com. Dig, action on 
Stat. G. ; though now it is deemed sulhcient for the declaratioa 
to shew a case within the statute; but still it must conclude 
cotitra Jortnam htaiuti, 1 Ptair. }03 ; otherwise the question 
could never have arisen in many cases, whether the conclusion [ S35J 
should have been contra Jormam statuti, or statutorum; for in 
either case it would' have been surplusage. A penal action re- 
quires nearly the same strictness as an indictment (a), 9,. The 
two statutes of Ann give the penalty in this case, and two other 
statutes give the action as now framed, viz. the slat. 2 Geo. 1. c. , 
19, gives the action to the informer for half the penalty, and the 
Stat. 2 Geo. 3. c. 19. s. 5, assuming that the action is given by 
the prior statute, enables the informer to sue for the whole 
penalty : but the provisions are not incor|)orated, as they are 
different with respect to costs : therefore |>eualty and the foria 
of action being given by dilferent statutes, the conclusion ought 
to have been against the form of the statutes, and not of any 
single statute : according to Dingley v. Mouu (b), and Brough- 
ton v.. Moore (c)y and 'lalbot's case there ciivl. 3. The suit ap- 
pears to have commenced before the cause of aclion accrued. 
'J*he record is generally of Hit. 41 Geo. J. and the day laid is 
the 21st January 1801, whereas the return of i))e capias must 
have been at latest on the first return of the term, namely the 
SOth January, the day before the cause of aclion is alleged. 
This action being commenced in C. li. the reasoning in Pugti v. 
Robinson (d), does not apply ; for the cause of action must in 
this case precede the return of the writ. 4. The offence is al- 
leged to have been com milted within six ealendar months before ^ 
the commencement of the suit; whereas the siat. 2 GVo. 3. c. 
19- s. 5, mentioning months generally, must be taken to mean 
lunar months; and therefore, consistent with this averment, 
which alone the plaintiff' vas bound to prove at nin prius, he 
may have sued too late. And the averment cannot be rejected [3o6j 
as surpiusnge; because the action being founded on a statute^ 
the plaintitf must aver every malter requisite to entitle him to 
the aclion. Com, Dig. action on slat. A. o. College oj PAysi- 
cia/is V. Bush, 4 Mod. 47. [Lord hllenborough, Notwiihstand* 
iog the allegation, that the oflence was committed wiibia six 

(m) "Vide 1 Uamk. P. C. c. 25. «. xx6, 117. (*) Cro. Eliz. 750 

4c.>Cr0. Jac. i^z. (rf) i Term Hep. ^6 

calendar 
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lS02. calendar montlw, &c. yet if it were not committed witbin tl)€ 
■ ' time prescribed by the statute before the commencement of the 

^^*^ suit, the plaintiff must have been nonsuited. haKrencc J. The 
c?rRKE ^™^ having Inpsed would have been evidence for the defendant 
1b ErrurJ on the plea oT nil dtbet. The argument goes the lengtli of as- 
sumingj that if no time whatever had been alleged, it would have 
been sufficient for the plaintirf, at ftisi prius, to have proved the 
ofl'tnce committed at any time before the action commenced ; 
which cannot be pretended.] It might, perhaps, have been re- 
quisite, if no time had been alleged, to have proved the offence 
committed vvithin six lunar months before ; but there being a 
direct averment of another period, it would have been a suffi- 
cient answer to the objection, if the proof had referred to a pe- 
riod beyond the six lunar months, but within the six calendar 
months, to have said that the plaintiff was only bound to prove 
what was expressly alleged; and that the objection, if any, wa* 
open (ipon the record. 6. It ought also to have been averred, 
that the action was commenced before the end of the second 
/ term after the offence committed ; to which period it is limited by 
the Stat- 26Gto. ^. c. 5; and though the stal. 2 Geo. S.c. 19, says 
within six months, yet that would not in all cases extend the time 
given by the former statute : so that the latter only operates as a 
repeal jiro tan(o ; and both sUitutes are still in furce, and must be 
[3371 taken to liave limited the action to be commenced within 
six months, provided it do not extend beyond two terms. The 
words in the last statute are negative woids,and not words of ex- 
tension. The (ith error is not material to be insibtcd oiu 

h' ood coixiia. 1. In an action on a penal statute, it is not 
necessary to aver that it is contra formam statuti ; it is sufficient 
if so much be stated as brings the case within some public statute. 
As was said in CoundcU v. John (a), that *' where a statute in- 
troduces a new law, by giving an action where there was none 
before, or by giving a new action in an old case, the plaintiff 
need not conclude contra formam statuti :" but if a statute give 
the same action, with a difference of some circumstances, as 
double damages, &c. the plaintiff must either conclude, contra 
formam statuti, '' or make his case so parti'nihirly within the 
statute, that it may appear to be so." In another report (b) of 
the same case. Lord Holt is made to say, *' If no action lies at 
thq common liiw, imd you may have an action by a general 
statute, then if you bring yourSelf within the description of sucli 
statute, you neeci not conclude contra formum statuti : so it was 
agreed in the year 1656, when lioll and Nrwdigate sat here " 
1'he cases cited cojitra are indictments or informations, which 
differ from the present. But if it be necessary to shew that the 
action is framed oai a statute, the conclusion here, ** whereby 
and by force of the statute in that case made, an action hath ac- 
crued,*' &c, is suffi cient for that purpose. 2. The action given 
to this plaintiff to svie, is only by one statute: and therefore the 

(«> Salk. 50$. (*) Boir* Rep. 634. 

* 4 eonclnsion 
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ronclusion in the singular number is proper. The penalty in-- 1802. 
deed was created by the stat. 5 Ann, ; but the plaiutin sues only ,, 

upon the stat. 3 Geo. 3. c* 19, s. 5. Lee 

Le Blanc J. Would you have been satisfied to have adde<J ^^««w* 
that statute after the averment in the count ? In Error- 

3. There is a positive allegation that the fact was com- 
mitted before the commencement of the suit : therefore^ at 
toost, there is only a repugnancy of date, which is ao error, 
but may be rejected as surplusage* Adams v. Ooose, Cro, Jac, 96. 

4. This error assigned is repugnant to the last ; for as that stated 
that the suit was commenced before the cause of action accrued, 
that it was not commenced soon enough after the cause of action 
accrued ; for that it is only alleged within six calendar months, 
whereas it should be brought within six lunar months. But the 
answer already given by the court is s^ufficient : the allegation it* 
self was unnecessary, and may be rejected ; and after verdict the 
court will presume* that the fact was proved within due time. 

5. It was not necessary to allege the action commenced within 
two terms^ as well as six mouths, which is the period allowed 
by the last statute : but at any rate the answer last 'given will 
equally apply to this objection. 6. If this plaintiff were not the 
first who sued for the penalty, that should have been pleaded in 
bar. 

Lord ElLenborough C. J. To some of the errors ass^igned, 
an answer has already been given by the court: such as those with 
respect to the allegation of the time within which the action was 
commenced, being stated to be within six calendar instead of 
lunar months, and not stated to be within two terms. The al- 
legations were not material ; and we cannot now presume that 
the fact was not proved to have happened within the time 
prescribed by law for the commencement of the suit. It also 
{strikes me that there is no weight in the third error assigned. A [339] 
repugnancy of date on the record is no error: the court will sup- 
pose that the cause of action existed, as it is averred, before the 
action was commenced. But I cannot so well dispose of the first 
error, thai the offence for which the penalty is given is not alleged 
to be against the form of the statute ; it being clear that this was 
no oflFence at common law, and only made so by the statute. 
♦Such HD averment has always been considered necessary; other- 
wise the cases alluded to, which turned on the distinction between 
such averments in the singular or plural number, according as 
the offence arose out of one or more statutes, could never have 
arisen ; for the answer would have been, that either was unneces* 
sary. The only authority which seems to bear the other way, is that 
rel'erred to in Salkcld ; but that was not a penal action. It does 
not distinctly appear but that the subject matter might have beea 
aground for an action at common law. But at most, it is an 
anomalous casCt against the current of authorities. Also as to 
the second error, it might admit of considerable question whether 
it should not have been laid against the form of the statutes, 
^tbcre the right of action is given by more than one statute. 
Vol. II. S What 
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1802. What was said by Warburton J. in Owen i35> is an express aa- 

— — thority in point to this purpose: ''If a statute doth prohibit a 
^^y^ thing, and another statute give a penalty, there, upon an iufor- 
CrARK*E, roa^ion "pon the penalty, both statutes ought to be reciled, and 
In Error, to conclude contra formam statntorwn : but where the statute U 
only revived, it is otherwise.** However, I do not proceed on 
this obJt*ction. I rest on the first, that in an action for a statute 
penalty by a common informer, as well as in proceedings by in- 
dictment or information, it has been invariably holden that the 

[340] fact must be alleged to be done against the form of the statute. 
Some or all of the statutes referred to are essential to the main- 
taining of this action ; and I do not see such circumstances 
stated as brings the case within any of them, without alleging it 
to be agaiHst the form of the statute. 

Grose J. I have always understood, that it was necessary to 
allege the fact to be again^it the form of the statute in the case of 
penal actions as well as indictments. 

Lawrence J. As to the first error assigned, that the count 
does not conclude against the form of the statute, T have always 
understood that to be necessary in these cases. In the case of 
indictments, to which this bears a clese analogy, there is no 
question but it is so (ja)» The reason of which is, that evenr 
offence for which a party is indicted is supposed to be prosecuted 
as an offence at common law, unless the prosecutor by refer- 
ence to a statute shews that he means to proceed upon it: and 
without such express reference, if it be no offence at common 
law, the court will not look to see if it be an offence by statute. 
ThJs rule is laid down in Doctrina Placitandi, 35^. (a book 
which h'ds always been admitted to be of great authority in 
pleading, and was often quoted by Lord C. J. fVllUs) '' that if 
" an action be brought on a statute, the plamtiff ought to re- 
'' hearse the special matter, and say that the action is brought 
*' contra formam statuti!^ For which is cited the year book 
9 Ed» 4. 2(i. But ii is contended, that the conclusioQ here, 
" whereby and by force of the statute an action hath accrued,'' 
&c. will supply the want of the other allegation. If it had said 

[*}41] statutes in the plural number, perhaps that might have done : 
but it certainly is not sufficient with reference only to the staU 
2 Geo. 5. c. ly. ; because that alone would not support the action. 
As to the other objection, upon the repugnancy of the declara- 
tion being intitlcd geneiaily, &.c. that might, I think, be gotten 
rid of as surplusage. It is no error. 

Le Blanc J. I do not see how the first ohjectioD can be 
gotten over. The practice has always been to have such an 
averment; and a contrary tletermination in this case might let in 
a laxity of pleading not only in civil actions, but also in criadnal 
procct'ilings. 

Judgment reversed. 

(a) Vide 2 Havk. F. C. c. 25. t. Il(. 

Ihe 
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The next day Lord ElUnborough said, that the Court had 1809. 
looked more particularly into the case of CoundtU or Kendall v. ■ - 
John, which is reported in Salk. 605. Holt Rep, (J32 — b. and '-eb 
Fortes, 125. ; and upon comparing them^ there did not appear clarTe, 
to be that incongruity l)etween that case and other authorities, lo Error, 
vrhich they had at first apprehended. In HoW'i Rep. 635» the Chief 
Justice on finally giving the judgment of the Court said, '' I do 
agree that you need not in an action on the statute conclude con^ 
traformamstat, : but you must not say, deplacito transgressionis 
super casum ; yet you must say, de placito transgressionis et 
contem/Uus contra formam stat, and biiDR yourself within the 
*^ description of the statute.** And in JForlescut*s Rep. Lord 
C, J. Holt is made to say, '' you need not recite the statute itself 
'' if it be a public law^ if you bring yourself within the law : and 
*' if you do not conclude contra formam statuti, you must shew it 
*' at least by concluding dt placito ti'ansgrtssionis et coniemptus,^* [•^-l^j 
It appears therefore to have been the ultimate opinion of the 
Court, that in ail cases where the action is founded on a statute, it 
is necessary in some manner to shew that the ofience on which 
you proceed is an offence against the statute. 



€f 



ran*^ charged. That a certain common^ public bridge, called dottier 
Pace Gate Bridge, otherwise Kesh-Beck Bridge, situate upon a ^r/L*jf 



The King against The Inhabitants of the West Riding ^j;;^;j^' 

of YoRIvSHIRE. 

A N indictment against the defendants for the nonrepair of a J^'orrid^ 
■"" public bridge (which was removed into this court by ccrti^ Uigisiiabie 

re- 
a 

— «, _ - T>rfdi(c 

certain rivulet, called Keshheck, at the parishes of Skipton andbuiUby 
Fexc%ton, in the West Riding of the county of Yoik, \\\ the King's tru«<eci 
highway there, leading from the town of Skipton, &c. in, through, "urapij^g 
and over the several townships of Bearmley, .&c. to the town of act, ther^ 
Knaresborough, in the same riding, used for all his majesty's ^<^'"? **<> 
liege subjects on foot, and on horseback, and with lh.eir carriages, p^^vi^jon 
&c. on the 22d of Novembtr, Sec, was and yet is very ruinous for forexoncr- 
want of repairs, &c. against the form of the statutes. Sec. and **"'"?? *J^^*"* 
against the peace, 8cc. And that the Inhabitants of ilic ^Vest c^»*Jn" „„f 
Riding of the county of York, aforesaid, of right, ought to repair law liahi- 
and amend ihe said luinous bridc:e when and so often as need l'^>*^^^^ 

° tran.^fer- 

requiresit. rin-itto 

To this the defendants pleaded, that after the making of a cer- others; 
tain act of parliament, in the 17 Geo^^. {c. loi.) iniitled, an act |[*uj}^gg''** 
for repairing and widening the I'oad from the town uf Skipton, wereena- 

bled to 
raise tolls for (he suport of the roads. If a brid^ be of public utility, and used by the public, 
the public mu«t repair it, thouj;h built by an individual : aliter if built by him far hiiiowii be- 
nefit, and so continued, without public utility, though used by the public. A bridge built in a 
public way without public utility is .ndictable as a nuisance; ao4 so it is if bnilt coburahly, \\ 
an imperfect or inconvenient manner, with a view i0 throw the fium of rcbuildiug or repaiii.i^ it 
immediately on the cuimtv. 

S •> to 
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1802, to the turpike rond leading from Lecdt to Rippon, near Okbeck, 
in ilie township oJ* Bilton, with * Harrowgate, and from thence 



The King ^^ communicate with the road leading from Knarabro* to 

The inha- ff^ctherbi/, in the We^t Riding of the county of York, to wit, 

bitantsof on the 1st December 177^^ the said hrid^^ in the said tndictmeni 

^Y\o t- ^c^^'oJ^^'^i t''c same being and consisting of one arcli made of 

sniRB. stone and timbtr^ was first directed and made b^Mhe oider and 

^'[S^Sj direction of certain trustees^ in the said act of parliament named, 

iti pursuance of and according to the directions in the said act 

in that behalf contained, and for the purposes in the said act in 

that behalf mentioned, in and upon the said road, in the said act 

mentioned; and that no bridge hid ever been there erected or 

made, before the time of the making oF the said bridge, in the 

said indictment mentioned, &c. To this there was a demurrer. 

Uolroud iit support of the demurrer. The county at large ia 
prima facie liable to the repair of all public bridij^es within its 
limits, in the same manner as parishes are bound to repair all 
public ways within their district^ unless they can shew a legal 
obligation on some other persons or public bodies to bear the 
burthen. This is most explicitly stated by Lord Coke (a) in his 
comment on the stac. of bridges, 22 H. 8* c. b% which was made 
in affirmance of the common law. The matter stated io the plea 
is no answer to the indictment ; because, though the bridge in 
question were built by the trustees, yet the law not having im- 
posed on them the bnrtlif n of repair, it necessarily devolves on 
the county : for the demurrer admits that it is a common public 
bridge, used for all the king's subjects. If indeed a miller make a 
new bridge over a new cut of water^br Ais oxsn profit y the county 
[444j shall not be bound to repair it, though it be used by the public; 
according to i liolL Abr. B68. But there it does not appear to 
have been made for the common benefit; and the same book 
recognizes the general law. By i3 Rep. 33, it appears that 
others than the inhabitants of the county can only be charged 
ratione tenura, or by prescription in the case of bodies corporate, 
or as it is said on account of taking toll or other profit : but tins 
latter must be understood of toll claimed by prescription or grant, 
ij|>on condition of bearing the burthen of repair, and where the 
party takes such toll for his own profit; wtiich does not apply to 
these trustees, against whom no indictment \vi!l lie for non^re- 
pair. Nor could they by any mode be made personally liable, 
or be made to by out anything beyond the amount of the tolls 
received; wl»erefore, if the ex pence of the repair wau ted ex- 
ceeded that sum, the public would be without remedy unless the 
county were liable. To an indictment against the coiuity of 
Middhsvx, for not repairing Langjoith bridge (6), alleged to be 
an ancient bridge, the defendants protesting it was not an ancient 
bridge, pleaded that it was lately erected by the King for ihc be- 
nefit of his mills : and judgment was given for the King ; though 
it do not expressly appear whether upon the form or merits of 

(«) a /»Bf. 700—1. (*) Cr». €€ir. 365. 

the 
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the plea. In jR. v. the County of FFtlts (a), Nortkey Attorney- 180(2. 
General cited a case where it was adjudged> that if a private per- — 
son build a bridge which afterwards becomes a pubhc conveoi* '^^ *f *'[* 
ence, the county is bound to repair it. So U. v. Bucknal (b)» xhe^inlia- 
The authorities on this subject were uU considered in Rex v. the bitanta of 
tV,R. of Yorkshire (c), in the case of Glusbume bridi^e,* where to '^iO*^ • ^ 
an indictment against the riding for the non-rtrpair, the plea s,|irb. 
stated that there was an ancient loot bridge over the same stream *[343l 
which the township of Glusburne, who were bound to repair it, 
took down^ and in lieu thereof erected the carriage bridge in 
question : and all the Court held the riding liable to the repair 
on the general principle above stated by Nor(hey. That case 
has been uniformly acted upon ever since; and in particular in 
the instance of hunshnk bridge, upon an indictment tried be- 
fire MrJustice BulUr on the Northern Circuit. If it were other- 
wise, the greatest inconvenience would ensue ; for the subjects at 
large cannot know what pArticnlsir persons are liable to the repair 
of public bridges ; they can only resort to the county in the first 
insumce, and they must be liable unless they can shew some 
other who is so bound. He also refered to several clauses in the 
particular act in question. 

Litmbe contra admitted that the stat. Q2 //. 8. c. 5, was in af- 
firmaiK e of the common law : but said it was to be collected from 
thence that the liability of the county to repair was confined to 
ancient bridges, the origin whereof, and by whom built and repair- 
able, could. not easily be traced, and therefore afibrded a presump- 
tion thai they were oiiginally public works. It would be preposter- 
ous to su|>{)ose a hiw by whicli every individual might, by erecting 
a bridge ovrr which others passed occasionally, thereby bring a 
great buriiicn on the public, not merely for the reparation, but in 
many insuuKes for the entire rebuilding of it. If it had -been 
stipposed, th»4t at any rate if the bridge were of public utility the 
county were b(nind to repair, it was nugatory to direct the magis- 
trates, as the statute does, to inquire who were bound to the repair. 
Aj^^ain, Hh(» is to decide, or by whnt rule, whether a bridge be of r34g 1 
public utility or not. If a new bridge be so built as to occupy 
the whole highway, the public have no choice whether they will 
\i<k: it or not if they pnss that way ; although perhaps it were not 
desired, and the passengers might have passed as well without it : 
or the public would rather have suffered even a trifling iticonve- 
nience than have incurred the burthen of repair. The general 
rule contended for will have the effect of substituting the will or 
caprice of any private individual in the place of the public dis- 
cretion. The passage in i RolL Jbr. 368, is against the princi- 
ple contended for e contra; and so is i3 Rep. 33. which says, 
timt lie who has the toll ought to stand to the repair; which 
comes nearer to the present case than any other auihorky : for 
by the act isi question^ the tolls which are collected on this road^ 

(cO ^fi^f^' 359* and vide S. C. lioWt Rep. 340^ {b)6 Mod, 751. n. 

(c) 5 Burr Z594, 

Sd are 
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1802. are vested in the trustees, by whom the bridge was built, for the 
— very purpose of keeping it in repair. The Glu%bumt Bridge 
The KiwG jjase^ ^^J is distinguishable from this ; for that was found to be of 
Thi^Ubh-P^^^^^ w^iViV^, as well as constantly used by the public; and what 
bitants of is Still more important, the justices of peace in Quarter Sessions, 
the w. R. y/YiQ are the trustees for the county in this respect, signified the 
sHiBE?*^" public assent to its erection, by contributing to the expence of it 
out of the public stock : it may therefore be said to have beea 
erected by and for the benefit of the county ; in which case they 
could not discharge themselves by any protest from the burthen 
of future repair attaching on them by law. In another report of 
the same case (b) great stress is laid on the fact of its being of 
public utility : it is said to be the grand criterion. There was no 
[34?! necessity to traverse that this was a common public bridge, be- 
cause the plea shews that before 1779 there was no bridge there; 
and therefore unless the county are bound to repair all new 
bridges erected by any persons, which the public may happen to 
use, they cannot be liable in this instance. The LtOfigforih 
Bridge case (c) did not establish so general a position ; for that 
turned on the form of the plea. And it was admitted by the 
Court in the Glushume Bridge case (d), that if a man erected a 
bridge principally for his own benefit, though collaterally of be- 
nefit to others, the public had nothing to do with h. *Healso 
argued upon some of the particular clauses of the act in question ; 
• particularly that the clause providing against the discharge of 

any riding, &c. or private person chargeable with the repair of 
any road or bridge by reason of tenure, or by any law, aucitnt 
usage, ^r customy must necessarily refer to bridges antecedently 
built ; such ancient bridges as were intended by tne stat. 2£ H. B* 
Holroyd, in reply, observed, that a bridge built by the trustees 
of a public road, under an act of parliament, must be taken to 
be of public utility in point of fact. That if a bridge built in a 
public road by an individual were not of public utility, but de- 
trimental to tne public, it would be indictable as a nuisance; 
and Uiat would be matter of defence on the trial : but the de- 
murrer, by admitting that it is a common public bridge used by 
all the king's subjects, has admitted its adoption by the public and 
its utility. 

Lord Ellenborough C.J. This is a case of great conse- 
rnAQi q«ence indeed to the public; but after the decisions which have 
L -^ taken place, it does not appear to be of much difficulty. By the 
common law, counties are chargeable with the repair of public 
bridges; unless it be shewn, as the stat* 22 H. S, c. 5, says, 
** what persons^ lands, tenements, and bodies politic, ought to 
'^ make and repair such bridges.'' In the absence of such proof, 
that burden is, by the operation of the common law, thrown on 
the iniiabitants of the county in which the bridge lies. But iu 
order to eflfect this, it is not enough that a new bridge shall be 
built in a highway used by the public ;Mt must also be useful to 
the public: but enough is stated to shew that; the bridge being 

(a) 5 Burr. 2594. (h) % BUickU, 687. (c) Cro. Car. 365. (d) x BUekU. 687. 
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alleged to be in a public highway, and used for all the king's ]80<!. • 
subjects : it is at least sufficient to throw the onus upon the in- ■■ ■■ 
habitants of the, county of, shewing who else is bound to ^hc^^**^^ 
repair, if they be not. I do not lay stress on the idea of the pu- th/ Inha- 
blic having adopted the bridge, by passengers going over it ; be- bitaais of 
cause if it occupy the hi<jhway, they cannot help using it: 1^*1^^^' ^' 
only rely on the using of it so lar as to shew that it does not ap- shirk. 
pear to have been treated as a nuisance, but to have been ac- 
quiesced in by the public. If, however, it be built in a slight or 
incommodius manner, no person can, at his choice, impose such 
a burden on the county ; and it may be treated altogether as a 
nuisance, and indicted as such. But if the public lie by without 
objection, and make use of it for some time, it is evidence that 
the}' adopt the act; and the bridge becoming of public benefit, 
the burden of repair ought properly tq fall upon the public. 
Lord Cokcy in his comment (a) on the stat. 22 if. 8. of bridge*, 
after stating that particular persons are only bound ratione tenia (t^ 
or by prescription ; that is, ratione tenitrtc in the case of private 
individuals; or by prescription, as against corporate bodies, [349] 
puts this case : "• llut admit none at all were bountlen to the re- 
*' paration of the bridge, by whom should it be repaired, by the 
''common law? The answer is. By the whole county, &c. 
wherein the bridge is, &c. because it is for the common good 
and ease of the whole county." Again he saj's, " if a man 
make a bridge for the common good of all the subjects, 
he is not bound to* repair it; for no particular man is bound 
to reparation of bridges by the common law, but ratione 
ttnurcc or prrscripdonis,'*^ Now that this bridge is for the com- 
uion good, IS proved by the use of it by all the king's subjects 
passing idat way, by its not having been treated as a nuisance, 
but acquiesced in. Then after having enjoyed the benefit of it, 
shall the public object to it when they begin to feel the burden 
of repair ? The doctrine laid down by Lord Coke has been since 
recognized in the cases referred to, and in other books ; particu- 
larly it was much considered in the case of Glusbiirne Bridge (a) ; 
upon the authurity of which other cases have been since ruled, 
one of which was alluded to at tlie bar, before Mr. Justice Bt/Z/rr, 
The rule laid down by Mr. Justice Aston, in the Glusbnrne Bridge 
case, seems to be the true one; " that if a man build a bridge, and 
" it become usifitl to the county in general, the county shall re- 
** pair it.** He says nothing about the adoption of it by the 
J5ublic ; and there is good sense in not relying on that, except as 
^r/r/^wct" of its being a public biidge, and ofuliliiy to the public. 
Where it is scate<t lo be used by the public, it cannot be presumed [3501 
to be us less to them : but if intenaed to be objected to on the 
ground of inutility, it must be so stated in the plea. As to the 
objection, that it. ought to be repaired by the commissioners of 
the turnpike by whom it was erected, and who have authority to 
raise tolls for the purposes of the act, 1 cannot find any authority 
tor them to erect bridges under this act* Where it is necessary 

{u) z Inst, 703— I. {b) 5 Burr. 2594. 
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l802. to cut drains in the adjoining landsj a power is given them to 
■ raise arches over such drains ; but this is a bridge built in the 

The KiHG highway. However, not to proceed upon any such narrow view 
Thfloha- ^^ ^'^^ case, I will suppose they were authorized to erect the 
bitantsof oridge ; yet no fund having been specially provided by the legis* 
theW. R. lature for the repair of it, the burden must necessarily fall where 
•HiAE?^* the common law has placed it, namely on the riding. I am 
aware of the extent of this opinion ; and if the trustees under 
similar acts throw this burden generally on the counties, it may 
be necessary to make special legislative provision in future; but 
this cannot vary the common law rule : and I see no reason to 
arraign the dottrine in the case in 5 Burr, to which I have re* 
ferred. If, indeed, as it is said in i Rol. Mr. 3^8., a man make a 
new cut for the benefit of his mill, and build a bridge over it, he 
shall be bound to the repair of it. But that is a case where the 
party is guilty of a nuisance in the first instance in making a new 
cut across, the highway, which the public might have prevented, 
and all along he continues it for his own benefit: the case goes no 
further than that, and does not apply to the present. 

Grosk J. In the present state of the country, when great iui- 
provements are carrying on, and convenient bridges are become 
very necessary, this is a most material question to be settled. It 
is no new point : for 1 well remember the Glusburne Bridge case, 
[551] which was most ably argued by the counsel for the riding, who 
was a profound lawyer, and had exerted great industry in looking 
into all the authorities on the subject ; and the case was decided 
on great consideration. Since then, the same question has come 
before many of the judges at nUiJ^rius, and the same docliiue has 
been repeatedly considered and acted on. Those who then doubted 
on the subject did not sufficiently attend to this, that the star. 
2*^ Hen. 8. was founded on the common law : and tite passages 
referred to in 2 hist, are very strong to that purpose. Indtcil, 
Lord Coke in ay be snid to state this very case when he says, that 
if a man build a bridge for the comuion good of all the subjects, 
he is not bound to repair it. Then where no particular person 
is bound to the repair, how and by whom shall it be done? He 
had before answeied that question, — that it shall be repaired by 
the whole county. Mr. Justice Aston^ commenting on this doc- 
trine in the Glusburne Bridge case, says that it does not relate to 
new bridges which are not of public utility, and used by the 
public. But the bridge in question appears to be of this description; 
and like that case, except in this particular, which is stated by 
the defendants themselves in their plea, that this bridge was 
erected by trustees of a turnpike road, under a public act of par- 
liament ; and there I cannot suppose that it was not a public 
bridge, built for the benefit of the public, and of public utility, 
and not merely for ornament or for private benefit. This case 
therefore comes within the rule laid down in 5 Burr. ; which 
having been acted on ever since, it would be dangerous to draw iuto 
doubt. There may be attempts to make a colourable use of this 
doctrine, as by building bridges at first in a slight and imperfect 

iiiaouerj 
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tnanner, for the purpose of throwing the expence immediately on l802. 

thecountj; but if ihjit were * shewn, I should think that it was 

a public nuisance, and indictable. Thf general doctrine, how- The Kiwo 
ever, is too firmly established since the case in Burrow to be xhe I'oha- 
overturned. iiiunrs of 

Lawrence J, The principle to be collected from' the case of *^« J^- **- 
Glasbiirne Bridge is^ that if the bridge be of public utility, thegy^ng"** 
county, who derive advantage, must support it. It so appears, *r35'ij 
both from the report in Burrow and in HlackstOMc. But it is 
said that we cannot collect that the bridge in question is of snrh 
a description. But when we observe that it was erected by 
trustees of a turnpike roa.l appointed by an act of parliament, we 
cannot supp.»s« that it was ert^iod for other purposes than for the 
public utiliiy. Then this was assimilated to the casein t Rol. 
Abr., becaua*.* it said thai the trustees are empowered to take tolls. 
But that is supposina; that the trustees are to derive some private 
advantage from the tolls, which is noi the case: whatever tolls 
are raised, must be laid out on the maintenance of the roads, [t 
might as well be contended, that if a parish were to build a new 
bridge on a road within their limits, they would be bound to keep 
ilia repair afterwards, and that the county would not be liable, as 
that the trustees are in ihis case, because the bridge is built in the 
turnpike road. In truth, the trustees are merely siibstituted in lieu 
01 f he parish. The case of Glusbunie Bridge has been affirmed by 
fiu))^>quent decisions. One of these was The King against the 
Inhabitants of the County of Lancaster^ where a special verdict 
was found \' wliich was argued before my brother Le Blanc and 
myself, sitting in bank at Lancaster* I mention this, because it 
was in a shape in whicii it might have been carried to another 
tribunal, if the parties hiid been dissatisfied with our opinion. He 
then read anoth<»r case of Tht King v. The Inhabitants of the [333j 
WtiU Riding oj Yorkshire, M. 28 Geo. *J. (infra (a). On the 

(fl) The King againtt the West Riding or Yorkshire. Mich, 18 O. 3.* B. R, Where to 
The iohabitinls of the riding were indicfcd rornotrctiairingafmbliccarriaffc •)rid;7t*, Tin indict- 
^hich (hey were bound to repair, &r. Plea, that certain lownshifH h^vc iinmemo- m^'nt 
rially repaired, and have been accustomed, and of x\%,)\i ought to repair the said apiinsta 
bridge: and is^ue thereon. It appeared upon the trial that this had been a foot riding for 
bridge till the year 1745, when it vas enlarged 10 a horse bridge by the township?, not repair- 
and in 1755 to a carriage briil;:e, at their expence. That the riding had never re* ing a pub« 
pjUrcd it/ There was another bridge which served for the same ro;nl. lic{:arriago 

The counsel for the prosecution insisted at the trial that the evidence did not prove bridge, tho 
the i^sne ; which was, that the townships had inimeniorially repaired a carriage plea ulleg- 
bridge; as it appeared clearly that the carriage bridg^ bad been iirst erected within edtharccr- 
time of memory. And Wilson, J., who tried the cause, was of that opinion ) but tain town- 
the jury found lor the defendants, ships hud 

A new trial was moved for, and JVood^ Ifeytcoodj and Lamhe for the defendants, imnieino- 
ibewed cause, by contending that though the evidence might not strictly support the rially been 
prcscripliooasiaid ; yet, if by another form of pleading the delcndanta would have usetl tore- 
pair the 
said bridge ; evidence that the townships had enlarged the bridge to a carriage bridge, whicii they 
had before been bound to repair as a foot bridge, will not support the plea. Where townships 
have so enlarged a bridge which they were before bound to repair a%a foot bridge, they shall 
still be liable pro rata. Where an individual builds a bridge which he dedicates, to the public, 
by whom it is used, the county are bound to repair it. 

p^ .. ■ I I ■ I I .■■ ■ ■■ 

• This note was taken by tht author. 
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1802^ authority oF these and the otlier cases mentioned^ I agree that 
— there on^lit to be judgment for the King. 
The Kino * Le Blanc, J. If the court felt any doubt upon the questioDi 
The'"iaha- ^^^ magnitude of it would have induced them to have heard 
bitnntsof another argument. But tiie principle on which the case in 
the w. R. 5 Burr, was determined, and which equally governs the pre- 
j„j^g**^* sent, was not new even at that time: for it is laid dowa 
*r3 34] it^ 2 ^^^» ^'^^^ i^ ^ ^^^ build a bridge which is for the public 
benefit, the public must repair it. That has been acted upon 
down to the period when the Glusburnc Bridge case was de- 
cided ; and that has again been recognized in subsequent cases, 
and particularly in one instance, where the parties had an 
opportunity, if they had been so advised, of carrying it to 
the dernier resort. The question then is. Whether there be 
[355] any distinction between this and the other cases ? As to this 
not being expressly stated to be for the public benefit, it is 
suihcient, when the indictment states that the bridge was used for 
all the king's subjects. Then it is said that this was not built, as 
in other cashes mentioned, by a private individual, but by trustees 
under an act passed for malcing a public road. If, however, the 
cases are to be distinguished on this ground, this rather appears to 
be a stronger case than the others ; because the bridge was bailt 
by trustees under an act of parliament, to which the defendants 

1)ccn entitled to a verdict on the merits, the Court would not be inclined to set asitte 
the verdict. That in order to chari^ the riding^ with the repairs of a bridge* it mibt 
ai ieasit appeur that it «us or public utility, which this was not; for the turnpike 
road ran within a few yards, and it was stated there was another hridjce. ThsU rhc 
fownsliips would thereby ^ct rid of their obligation to support a foot bridge. This 
was not like the case or Glu^bume Bridge^ 5 linrr. 2594, which was an entire new 
bridjce, 60 yards distant from the old foot bridge. This was the old foot bridge 
widened. 

The counsel on the other side were stopped by the Conrh 

A SHURST J. There must lie a new trial ; for by the general law it is establiibed, 
that where a townsliip or any ])rivate individuals build a new bridge and dedicate it 
Co the public benefit, and it is used by them, the oniu of repairing it will fall upon the 
county at large ; for the county at lar^e are bound to repair all public bridges, unle>i 
they t^an throw the burthen on some imrticnlar perwns. Now hei« the riding hare 
pleaded that these townships had been immemorially bound to repair this carriaf^e 
bridge ; which cannot he true, as it appeared from the evidenoe that it was not made 
a carriai^ bridge till a few year^ ago. Therefore ^crCimust be a new trial, 

Ut'LLER J. The indictment states it to be a carriage brttlge, and the defendants 
in their plea admit it to be a carriage bridge. But they allege that other penoos 
are bound by prescription to repair it. Now there is no c^ idence whatever which tenMs 
to support that : on the contrary, It is shewn that this never was a carriage bridge 
till within thc$e few years, but was a foot bridge, which was kept in repair by the 
townships. W'her^a parly is Inmnd to repair a foot bridge, he shall not dischar^ 
himself by turning it Intp a horse or carriage bridge ; but still he shall only be bound 
to repair it as a foot bridge; that is, pro rata : but otherwie the county are bound 
to repair all bridges of public utility. 

OnosE J. declared himself of the same opinion. 

The Court oil'erud the defendants liberty to amend on payment of costs, which not 
being acccpteil at that time (a), 

Rule absolute. 



(a) Qn. If the defendaufi did not aftcnvardf amend their pita, before the scooad 
trial, and obtain a verdict .' 

must 
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roust be considered as parties atid assenting, and by those to whom 1802. 
the legislature have delegated the trust of determining whether it ■ 
were proper to build the bridge: it is therefore a stronger case The Ki no 
against the defendants than where an individual has in the fi'st Thf^lnha- 
instance exercised his own discretion. If any inconvenience be bitants of 
to ensue from this decision, it must be provided for by the legisla- ^^^^' '^• 
tare in future acts of this description. The clause referred to in jhxre. 
the act which enables the trustees to cut drains and throw arches 
over them^ is confined to grounds lying contiguous to the roads, 
and was mierely for the purpose of excusing ihem from being con- 
sidered as trespassers, and not by way. of throwing on them an 
additional burthen of repairing such bridges. And the subse* 
quent clause, which provides 'Mhat nothing in this act contained 
" shall be construed to be a discharge of any rid ins:, 8cc. or per- 
" son, for making, repairing, &c. any road, hridge, causeway, 
" arch, drain, or sewer, which they have been accustomed, or of 
" right ought to make, repair^ &c. by reason of any tenure, or by 
" any law, ancieiit usage, or custom," affords an argument that 
this act was not intended to make an}' alteration as to the general 
legal liability under the stat. 22 IJ, 8. or by the common law, 
either as to the repair of roads or bridges. If this be the true [^50^ 
construction, then it stands thus : Certain persons are ennbled by 
law to make a public bridge, and b}' the general law before pubiic 
bridges were repairable by the public ; and by the clause referred 
to, the legislature in the particular act have in effect provided, that 
notwithstanding that act, the same persons should continue liable 
as were before liable, to the repair of bridges, &c. Then the 
defendants must be liable in this case, there being nothing shewn 
to exempt them, and throw the burden on others. 

Judgment for the Crown (a). 

(a) The King against the luhabitaDls or the Counfy or 6lanior|;an. An In- 
dictment bavins: been removed in Hilary term 1 788, by writ of certiorari into the 
court of King's Bench, against the defendants, for nut repairing a certain public 
bridge caUed Ynisptnlmch bridge, erected in the King's highway, across the river 
Tatae: the defendants pleaded, that in the year i745» IJtrbert Matkworth^hsq, being 
seised of certain tin vorks, for lii^ private benefit and utility, and for making a com- 
modious way to his tin works, erected the bridge ; and that he and Sir Herbert Mack' 
Korth his son, and their tenants of the tin works, ei\jnyed a way over the bridge for 
tbeir private benefit and advantage ; and Uiereforc that Sir ii. Mackteortk (»ught to 
repair, absque koc^ that tlie inhabitants of the county ought to repair, ^^he prose- 
cutor replied, that the inhabitants of the county ought to repair. And upon the trial 
at the Snmmerassizcs for the county of Hertford^ before Lord JTrnj/on, tlie fadis al- 
leged in the plea were proved $ and also, that the l)usincs:i of the tin works couid not 
be carried on without the umc of the bridge. Hut it also appearing that the public 
had constantly usicd the bridge from the time of its being built, his I«<irdship directed 
the Jury to find u verdict for the crown, vi^. that the inhabitants of the comity 
were bound to repair; which they did accordingly, and no motion was ever made 
for a new trial. Vide z Bac, Atrr. 535. S. C. last edit, by Mr. GiaiUim. 
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Momiaif^ The KlXG <7?rti;W^ PiNKERTON. 

May S4tb« ^ 

d^f '^'da^t "P^^^ defendant, havin<r brni convicted on an indictment for a 
ijfbroufjht libel, was now Inou^ht up to receive judgment, when an afli- 
np to re- davit made by tlie prosecutor was oflerod to be read in aggravation, 
*^^*^*^*aft^" "wherein lie swore that a Mr. lay lor hatl informed him of certain 
conviction, expressions made use of by the defendant to Taylor (being in effect 
an affidavit re,petitions of the libellous matter) since the trial. That application 
spCTiJoHn ^^^^ ^^^^ made to Taylor to join in the affidavit, who declmcd do- 
asgrava- ing SO, as not wishing to urge the aggravation of punishment ; but 
tion, Stat- when shewn, the affidavit of the prosecutor admitted the truth of 
ihlrd^per^ the stiitemcnt. This was attempted to be supported on the autho- 
ton, vho rity of The Kin^ v. Archer (a), and the practice since that deter- 
refused to mination. 

iffldavit**^ ^'**' objected to the reading of such an affidavit ; and qurs- 

had in-' tioned the propriety of that determination, as contrary to the 

formed established rule, that hearsay is no evidence. It was in effect call- 

tiirdc^*^ ing on the defendant to answer a charge not made upon oath ; for 

fendanr, it might bc true that Taylor told the prosecutor that the defendant 

after the had uttered the libellous expressions, and yet it might not be true 

repeated ^^^^ ^^^ defendant had so said ; and thus the defendant might be 

jRhishcar- prejudiced by the imputation of a fact, for which, if false, no 

in? the li- person could be indic<e<l for perjury. It was clear that this would 

matter for "°^ ^ evidence against tl\e detcndant at the trial ; then why should 

t»hich he it bc evidence against * him when brofight up to receive judgment ? 

J.^* ^"' Admitting, however, that the defendant w as allowed time to an- 

no/^admls- ^^^ ^'^^ deny the charge if he could, yei as he must be committal 

sibiej at in thc mean time, the e<i(»ct of punishment wus ansvvered, thougli 

' ^*"h ^T ^^ might afterwanls Ix? able to clctxr himself. In all other cases it 

•wearhig happ<*ned that the adverse parties were at issue on thc material 

that such facts ; but here the defendant could not deny that thc third person 

third per- g^ave the information sworn to, but only that he himself did not 

undcr**the ^Y what was imput(xl. At anv rate, he oljserved, that this was 

control or so far distinguishable from Jrcbcj 's ca^e, that there, the party n - 

^"iMh"?- ^'^^^".? ^^ niake thc aiiidavit, whose information was admit tetl on 

fendant. hearsay, was at least sworn to be nndcr the influence of thedotend- 

*[358] ant, which Mas not statixl in ihis allKln-it. 

JBwAvwf, on the ol her hand, relied cmi thc authority of -//n^rr's 
case, which had been continually acted upon in practice ever since. 
Whatever thc rule was, it would bc equally favourable \o thedc- 
fendant as to thc prosecutor : it was open to thc former to make the 
like affidavit of what h?td hivn sitid by the prosecutor to a third 
person, which went in destruction of the prosecution or mitigation 
of punishment. He admitted that the clefendant might receive a 
prejudice in the manner stated from such an affidavit, although uI-» 
timatcly no person could be indicted for perjury ; but this objection, 

(a) z Term Rep. 103. n. : & vLile Kch 55, p!. <. & Rex v. JoUiffe. 4 Term J^^h 
^%h. d& Rex. V. irUs9ny ib, 488. 

he 
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he observed, applied as well to every case where the conversation 1802. 
deposed to only passed in the presence of the party dcposuig. ' — — 

J^rd Ellenbouough C. J. Without entering into the merits "^^^ *S*''* 
c»f the determination in The I^ing v. Jidwr^ * which 1 am not pre- ^lilH^l, 
jKired to say that I should have concurntl in at the time, it is tok. 
enough to ob^er\'e5 tJiat tliis is clearly distingiushable from that*[359J 
case ; Ijecausc it' is not here sworn tliat Taylor was luider the con- 
trol or influence of the defendant. 

Grobe J. The precedent of 'The King v. Archer ought not io 
bccarriixl further than that ause. 

All the Court concurred in rejecting the affidavit. 



B 



Trier against Bridgman. Pnda^, 

May aSch 

E VA N obtamed a rule jiisi for staying proceedings pending a Ban ia er< 
writ of error, upon a judgjuent by default, in an action of '^®''*"5no' 
debt on a promissory note, imd for goods sold and delivered, and b?JtIt*t 
upon a quantum valebant^ and upon an iusimul computasscfU. Jae. t. on 

E>pinas$t shewed for cause, that no bail in error had been put in, f"^®"". 
as required by stat. 3 Jac^ 1. c. 8. in actions of debt upon any ajud^mcn" 
contract ; the promissory note being, he said, a contract for a sum by default 
aTtain and payable at a certaui time ; and therefore distinguishable *° ^*^* ^" 
from the case of ylblttt v. Ellis (a;, where the counts were only ^ ^15!^ig?' 
ibr work and labour, goods sold and delivered, money had and re- iorj note* 
ccived, and on an account stated. ^™n"^ 

Lord Ellenborough C. J. At the time of passing the- stat. connt^'for 
3 Jac, no such action of debt could be maintained * on a promissory «ood» told 
note ; it might have been evidence of a debt, but it did not con- ^^ ^'*" . 
stitute a debt per se. The stat. 3 & 4 Ann. c. 9, first gave an ac- f^an^- 
tion u|X>n such an instrument ; before which, neither the payee nor c^unt 
indossee could have sued the maker upon the not(\ And iJf there be \^^^^ ;f 
one count in the declaration on which judgment is entered up, on a there were 
cause of action for whicli debt would not lie at .the time of the stat. one count, 
of James ^ no bail in error is required. STdTment 

Bevan^ in support of the rule, referred to Alexander \. Bi8s(b), was cnter- 
and Girlin v. Baker (c), to shew that bail in error could not be c^ ."P> f«^.r 
demanded upon the other common counts. i^'^i^r*** 

Lord Ellen BOROUGH C. J. then observed, that as it appeared were not 
ujjon the authority of those cases, that bail in error was not neces- required, H 
sary, cither on the counts for goods sold and delivered, or upon the Jc1«t tcf' 
innmul computassent, there was no one count in the declaration on excuse the 

which it could be required. * f J^I"^*^ '** 

Per Curiam, Rule absolute (J) . *'"'"' 



error. 

♦[360] 



(») X Hoi. t; Pull. 149. (») 7 Term Rrp. 449- 

(0 Tetv. 417. a Mitlatr. 53. S. C. (rf) Vide Uidletan v. fThytel, 3 Burr. tm. 



TL« 



361 CASES IN EASTER TERM 

1802. 



iionkiy. The King osainH Cator. 

AHerjiidg- 'T'HE defendant having been convicted of writing and publishing 
meut on -L ^ ^j^,} j^ certain letters to Mr. Jackson^ was brought up this 
aitt for*^a ^^y "* cjistody, to receive tlie judgment of the Court : who therc- 
Xihv.\, the upon sentenced him to pay a fine of 200/. to Hie King. After 

Court re- ^yhich 

make an ^dam moved, On Ix^half of the defendant,- that the Court would 
order on direct that the original letters, which had been proved at the trial, 
the prose- mjivht be delivered up by the prosecutor, and deposited with the 

d^po^sk the ^ffi^f*" ^f ^'^9 Court. 

oripinai li- Garrow for the prosecution, after noticing the singularity of the 
beMous pa- altempt, said that the prosecutor, having received previous intima* 
fhe^ofHcer ^'^™ ^^ ^ucli a motion being iiiteiuleci to be made, had furnished 
of the him with the original letters, which he then had in court, ready to 
^^^^^' obey whatever order the Court might think proper to make. But 
Grose J. (in the absence of Lord Ellenborough) after consalt- 
ing with the other Judgi^ present, said, that the motion was un- 
precedented, and not fit to \yt entertaiiKxl ; and therefore they shoulil 
not make any order upon the subject; and he even doubted whc- 
> ther they had now any authority to make sucli an order on the 

prosecutor, who was out of court. 



[362] 



% 



Monday, ^YYiQ KiNG agaiiist Stevextox and Others. 

May lut, ^ 

X The Stat. A N information was filed by the Attornry-Grt?neral against the 
a6G.3.^c. /X defendants, stating, That on the 2d pf DecewiAer 1800, at the 
which cnl chief office of Exci^je in London (to wit) at, &c. W. Pilkington 

acts thatno 

' person sbaU prosecute any ** action, hiU, plaint, or information in auy of the King's courts^ for 
the recovery of any Evci^c penalty, &c'. imless prosecuted by the Attorney-General, or some 
revenue officer, is cpnfined to th<: superior courts of record ; and therefore an information for » 
penalty for removing wax candles from the place of manufactory before the duty paid (by •<. lo. 
of (be same statutej may be prosecuted before the commissioners of Excise by one not averreil 
to be such officer. 2. And the iuformarion staling; in effect that the candles were home-niadL- 
candles seem to be suflicient, without expressly nani'ine^them British candles ; the words of the 
act bein^ British spirits, soap, and candles :" thou^irsup)K).si»^ this would have been a groond 
for error or appeal in the ori|i;inal information, it it no ()l)|tv4ion to an information in a colla- 
teral proceeding for conspiring to prevent, the examination of a witness before thex>ommissioneri 
of Excise on such prior information, which is only slated by way of recital in the infonuation 'I 
for the con!)piracy. 3. The same answer applies to an uncertainty (if any) in the chance of ^^ 
the first infqruiation recited ; in ne^ativin^c the excuse of a prior condemnatioD as well as prior 
payment of the duty before removal ; though ti)at seems proper enough 4. So the issuing of ;* 
process against the oripnul defcndahr, or the joining issue on the information recited, is imnui' 
terial as to the rharijinjr the offence of the subsequent conspiracy. 5. Neither is U neccssar)f ,, 
at least in such roHateral proceeding, to recite that the original information was prosecuted be- 
fore the commissioners by name, though it be not averred to have been before three or more of '^ 
them, according to s'tat. 1 Geo. z. «/. z. c. 16. 6. Neither is it necessary in reciting such prior ^\ 
ioforni.'ition averred to have been made within three months after the offence committed, ac- ^ 
cording io stat. 1 W. is' M. c. 54. »\ i ;. also to aver Jioticc thereof to the original defendant ^ 
withiu a week, as i^ directed to be givon by the same statute. 7. Where the stat. 7 & 8 W. 3. ^ 
f. 3^. *. 24. enables the commissioners of Excise to summon « itjiesses before them, uwn a (jj 
char.':e exhibited against another for un oifence against the Excise laws, and an information in .. 
a collateral proceeding recited such summons to have been duly made, proof of a printed <uoi- / 
nions distributed and issued in blank by order of the commissioners to their agents, and after- ^. j 
wards filled up by one of the latter without any special directions from the boant is suflRcienIt \.,^i 
although not signed by any of the commissioners, nor issued in their individual names; such 
bavin? been the cunstimt usage hi that respect since the introduction of the Excise. 

*l 3(j2] gentleman, 
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g(^ntlcman, as well for tlic King as for himself^ exliil)ited before the 1802. 
Comtnissioners of the Excise a complaint and information, and ■ ■ 
thereby inforraetl the said cornmissioners that Within three months '^^^ '^'^^ 
then last past (and within the limits and jurisdiction of the said office stev'en- 
of commissioners) to wit, on the 25th of October then last past, at ton 
the parish of St. Martin in tht Fields^ in the county o( Middlesex ^ ^^^ 
one William Forge did knowingly receive, and then and there hacl 
in his custody and possession, a large quantity, to wit, 14f)41b. of 
candles, to wit, wax candles of a large value, to wit, of tlie value 
of 250/. ; after the said wax candles had been removed from the 
place where the same were manufactured, and where the same [S63j 
ought to have been charged witli the duties jwyable in respect 
thereof before the said duties to which the same were liable, had been 
charged, or before the said wax candles had been lawfidly con- " 
demned as forfeited, contrary to the form of the statute, &c. 
whereby, and by force of the said statute, the said fV* Forge 
had forfeited and lost the said wax candles, and also treble the 
value ther^f ; and thereupon the said fV^ P. prayed judgment of 
the said commissioners in the premises, and that he might have 
one moiety of the said forfeitures according to the form of the sta- 
tute, &c. ; and that the said PT. Forge might be summoned to 
answer the said premises, and to make defence thereto before the 
said commissioners. It then stated, that the said commissioners 
afterwards, and whilst the said information was dei)emHng and un- 
determined, to wit, on the 22d of Januari/ 1801, at the said chief 
office of Excise in Loudon aforesaid, to wit, at, &:c. caused to be 
issued their summons in writing to one Edrcard Baythorne^ who 
then and there was a material witness on the part of the said IW P. 
touching the matters, &c. tliereby requiring the said E, B. per- 
sonally to be and ap|jear before the said commissioners, &c. at the 
chief office, &c. on, &c. then and there to give evidence, &c. in the • 
cause depending between the said W. P. informer, and the said 
ff^. F. defendant, which summons afterwards, to wit, on, &c. at, 
&c. was in due form of law served on the said E, B. It then 
charged, that the defendants fV. Forge, Anthonif SUveuton, attor- 
ney at law, and Joseph Vicars, well knowing tlie premises, but 
unlawfully, &c. intending to obstruct the due course of justice, "and 
to deprive the said fV. P. of the benefit of the evidence of the said 
jE. ^. touching tlie matters, &c. on, &c. (and b<»fore the said in- [364j 
formation came on to Ix; hesird and determined) with force and arms 
at, &c. unlawfully, &c. did conspire to jiersuade and jirevent the 
said E. B. from appearing and attending the said commissioners of 
the said chief office in Lwidon, according to the exigency of the 
said summons, and from giving his evidence touching the matters 
specified ui the said information there ; and in pursuance of the said 
conspiracy, &c. he did solicit the said £. B. not to appear before 
the said commissioners, &c. to give evidence, &c. ; and in pur- 
suance of the said conspiracy, Sic. on, &c. at, &c. did pretend and 
affirm to the said E, B. that the sum of 10/. would exonerate hira 
the said JE. B. from any trouble or expcnce he could be put to by 
reason of his not appearing before the said commissioners to give 

evidence 
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1802. cviilence, &c. ; and that tbej weuld exonerate bim^ &c. ; hj rea* 

— - son of which snid piemises the said E. B. did not attend to me 

The King evidence before the said commissioners at tlie chief office of Ex- 

^jr.y*Es- ^'^^ '" London, according to the exigency of the said sumiaoos, 

TON as bv law he otii^ht to have done, to the manifest obstruction and 

*"" hindrance of justice, &c. There was another count uot materiallj 

different from the first. Tiie defendants pleaded not guilty. 

After conviction before Lord Kenyon C. J. at the sittings after 
last Trinity term, 

Kr$kine and Gurnetf in Michatlmas term last moved for a new 
trijdl, and also in arrest of judgment. 

I'he grounds of the motion for a new trial were these : That 
wheieas the foundation of the offence imputed to these defend- 
ants arose out of a proceeding before the commissioners of Ex* 
cise^ it was incumbent on the prosecutor to prove according to 
the allegations in the county that the original information was 
fSG^l ^^fy exhibited before such commissioners^ and thai the summons 
issued by them to E. Baythorne the witness^ was a legal sum- 
mons. The Stat. 7 & 8 fV.S. c. :jO. «. £4, enacts, '* that the 
** commissioners of Excise and justices of the peace respectively, 
^' upon any information exhibited before them for any offence 
'^committed against the laws of Excise, may summon any per- 
son (Other thau the party accused) to Hppear before them at a 
certain day, time, and place, to S>e inserted in such summonsi 
*' and to eive evideuce, "Sec. This is a personal authority given to 
the commissionerc' and magistrates to be exercised by themselves, 
and cannot be deputed by them to others. But the summons 
proved at the trial was a printed form, not signed by any of the 
commissioners, nor even by Air. Maylwzo the Solicitor of the 
Excise (^supposing, which they denied, tliat the commissioners 
could devolve their iiuthority on him^ but merely with the name 
of Mayhew printed at the bottom; which forms of sumuions it 
appeared were distributed to inferior agents in the countrj*. The 
summons in question issued out of Mr. Alayhew*s office \ but no 
evidence was given that it had been issued by his special direc- 
tion in the present instance. It was also objected ttiat the com- 
niissioners should have signed the information, as well as the 
summons, in order to denote their sairction of it. But thb last 
objection was never pressed again. As to the other. 

Lord Kbnyon C. J. in reporting Mr. Mayhew*9 evidence said, 
that the form of the information before the commissioners, and 
that of the summons as proved by him at the trial, were such as 
hud at all times been used within the witnesses remembrance 
above 30 years, and such as he found, on inspection, bad been 
used before his time. 
[vO jj The defendanL':( counsel insisted much on the illegality of such 
a practice, which they said no usage could legalize. That many 
acts of parliament gave justices of peace a power to issue sum- 
monses, as in the instance in question ; and it never was con* 
ceived tiiat they could delegate such aulhoritv to be exercised by 
another ^ but that every such summons had ilie signature of the 

magistn te 
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magistrate in whose name it was issued. That* the same clause I8(i2 
('24) of the Stat. 7 & 8 ^. c 24, gave a forfeiture against tl>e p«iiy 



neglecting to comply with the summon?, wliich siiengihened wne '^^^ Kins 
necessity of a strict construction of the power. That such powers s^/^""' 



EVEN- 



delegated to inferior agents^ without a responsibility^ would be ton and 
liable to great abu«}e and oppression of ihe subject. And the Oihcfs* 
Stat. 1 Geo. 2. St. 2. c. 16. s. 4 and 5, seems to cons^ider other- 
wise^ by directing that all warrants, Slc. issued by the commis- 
sioners YQ execution of their adjudications, should be und<rr the 
hands and seals of three of them, though they be not the sa^nc 
by whom the adjudication was made. And they referred to 
iurslem v. Fern^(a), to shew that the filling up a sherifTs war- 
rant on a capitLS ad respondendunif after it had been signed^ 
sealed^ and issued by the sherrff, made it void. 

The Attorney Gffi^ral contra was stopped by the Court. 
Lord Ken YON C J. The Court ought not to suffer the ques- 
tion to be agitated, Whether a summons which has is.>ued frona 
these conrmissioners in the usual course of office, according to 
their constant practice, and in oonfoi-niity with the practK-e erf 
superior courts, is not regular ? Subpoenas are constantly issued 
in this manner ; they are sent down tn blank into the country, 
and there filled up ; and in the same manner are jurors sum- rggy"] 
moned by the sheriff to attend the assizes, without his signature 
to the process. I am afraid of shaking the practice of all the 
courts and judicial officers in the kingdom. As to justices of 
peace, I will take- for granted that they always sign the sum- 
monses issued by them, as they have been used to do. 

GaosB J. To shew how far custom will bind in these matters, 
there is no other authority than that for trying prisoners at the 
Old Bailey for Middlesex, as well as London. 

Per Curiam, Rule for a new Trial discharged, 

Tlie defendant's counsel then took several objections, in arrest 
of judgment: — l.Thestat. 26 Geo. 3. c. 77. s. 13. enacts, ''That 
'' it fthall not be lawful for any person whatsoever to commence, 
" prosecute, enter, or file, or cause or procure to he commenced, 
'^ &c. any action, bill, plaint, or information y \\\ any of Ins ma- 
*' jesty*s courts, against any person, for the recovery of any fine, 
penalty, or forfeiture, incurred by virtue of ai»y act or acts 
now in force or hereafter 10 be made relating to ilie revenues 
'' of Customs or Excise, unless the same be commenced, &c. 
*' in the name of the Attorney-General, or of some ofllcer of 
'' some or one of his majesty's said revenues." And all other 
proceedings in that respect are thereby declared to be null and 
void. It was contended that the commissioners of Excise were 
constituted a court, for the purpose of hearing and determining 
complaints relative to that branch of the revenue ; and therefore 
that no information could, by the express provisions ol the 
statute, be instituted before them, except by the Aitorney-Ge- ro^Q^ 
nera], or one of tlie revenue officers ; and IVilUam Pilkington [y^^j 
not being averred to be of the latter desoription, the whole pro- 
ceeding was cor^m nonjudice, and consequently it was no offence 

(fl) 1 If lb. 47. 

T in 
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1802, in ihe defendants to have prevented any person from appearing 

■ as a witness before them. That the occasion of making sucTi 

The King provision was, that before that lime offenders against the Excise 

Steven- '^^* fraudulently procured their friends to commence prosecutions 

TON And against them, which were afterwards faintly and insuiiicientlj 

Otbert. carried on ; in consequence of which the oiFenders either wholly 
escaped punishment, or received less than they deserved. This 
wa$ provided for as to informations, 8cc. in the superior courts of 
Westmifnter and Edinburgh, by the stat. \9. Geo. I. c. 28. s. 28, 
which expressly mentions those courts. Then the only reason 
for making the provision in question in more general words in the 
8t8t. 26 Geo. 3. c. 77- s. 13, was to include other courts than such 
superior courts ; and the expression,^' any of his majesty's courts," 
evinced such an intention ; otherwise the latter statute was nuga- 
tory. It could not be supposed that the legislature only meant 
to suppress such frauds in the superior courts of fVestmimier, and 
to leave them still open to be practised before the inferior tribu- 
nals, where it was probable the greater mischief lay^ That where 
the superior courts of Westminster were alone intended in an act 
of parliament, they were always either so named, or at least under 
the general designation ©f The Courts of Record ; that being 
considered as an appropriate technical description by way of ex- 
cellence : but the words here used, viz. ** any of his majestifs 
courts" were of much larger signification, especially when ap- 
plied to the subject matter, when it is considered that by far tbe 
greatest number of Excise prosecutions are instituted before the 

£369j commmissioners and the justices of the peace, and not in the 
court of Exchequer. But even supposing the word *' courts'^ 
must be taken to mean *' courts of record-^ * yet that the court of 
the commissioners of Excise was a court of record, as appears 
from. the stat. 1 Geo. f3. st. ^. c. 16. s. 4, which speaks of tbe 
record of their proceedings, and also from general reasoning and 
legal analogies. Thus Lord Coke (a) speaks of the Court gf 
the commissioners of i^ewers : but their jurisdiction is by no me&B> 
so extensive as that of the commissioners of Excise, nor of such 
general and public importance (A). That power of flne and im- 
prisonment was given to commissioners of Excise by some of the 
early revenu(< acts, which alone would constitute them a court of 
record. Griesleys case (c)^ Denbarcd^s case (d)^ Godfrey's ca«e 
(e), Dr. Grenviile v. The Coikgc o/ Phifsicians (J'j, and 3 Blac. 
Com. 24. 

Lawrence J. observed, that Lord Holt's position in the case of 
the College of Physicians, that a power to fine and imprisoa 
makes a court or judge of record, was said by Lord C. J. De Grey 
in 2 Blac. Rep. ii4(>, not to be generally and universally true. 

(a) 4 last, 275. 

(6) In answer to an inquiry directed by the Court to be made dario); oae of t)ie 
intervals of discussion of this case, it appeared to be the practice of the comffiis- 
sioners of Excise not to reoeiye informations of this sort from any other than thnr 
officers ; and Filkington was of this description : but it also appeared Uuit soch ia* 
formatioos contained uo avermeat that the inrormer was an officer. 

{cj S Co. 38. (J) 10 Co. 103. (e) II G0. 43* 

(/; i» Mod. 38I. 

At 
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At any rate, it is sufficient if tlie commissioners are #i courty 180?» 
wheiher of record or not : and by Lord Kenj/on, in Darby v^ ■ '^ 
Baughan (a), " commissioners of bankrupt are a court of jus- ^*** 'S^J* 
lice, though they are no court of record. SteVen- 

2. Previous to the stat. 1 Geo. 2. st. 2, e. 16, all complaints and ton and 
informations at the chief office of Excise in London were to be ?<i!l5rV 
heard and determined by all or the major part of the commission- L*^'^J 
ers. Sect. 4. of that statute recites the inconvenience and delay 
of requiring so many commissioners to attend, and enacts that 
•ill such complaints and informations may be heard and determi- 
ned by any tnree or more of them; ** and that it shall be suffi-* 
'^ cient in the written account or record of such proceedings, to 
^^ mention that such complaint or information was made and ex- 
^ hibited to and before three of such commissioners, without 
particularly mentioning their names, 8cc. and that every such 
adjudication and determination of such thue or more commis- 
sioners, 8cc. shall be as good and valid in law^ and of the same 
force and eflfect, 8lc. as if made by all or the majority,'' &c. 
Here then if the information had been averred to have been 
made before three of the commissioners, it would not have been 
necessary to have set forth their names; but being only alleged 
to have been made before the commissioners generally (which 
words would be satisfied if two only were present) their names 
ousht to have been mentioned by the very admission of the le- 
gislature. 

3« The information alleged to have been made by Pilkhigton, 
which is the foundation of the subsequent proceedmg> exhibits 
no legal cause of complaint, of which the commissioners had 
jurisdiction to inquire : for it is founded on stat. 26 Geo, 3. c. 77, 
5. 10, which enacts, '^ that if any person shall knowingly receive, 
buy, or.have in possession any British spirit, soap, or candles, 
after the same shall be removed from the respective places 
'* where the same were made or manufactured, and where the 
" sam^ Qught to have been charged with the duties payable in [3713 
" respect thereof, before the said duties, &c. have been charged, 
*^ or before such British spirits, soap, or candles, have been law- 
fully condemned as forfeited, the offender, 8cc. shall forfeit the 
same, 8cc. and treble the value/' Hereby, two distinct offences 
are constituted ; the one, the knowingly having in possession, 
&c. such candles, &c. after the removal from the place of manu- 
factory before the duties paid ; the other, the like having in pos- 
session in any place alter such removal, Ik fore condemnation, 
without payment of the duties. Upon the face of this informa- 
tion it is left uncertain which of these offences was meant to be 
charged by the first information recited. 

Lawreticc J. The eflect of the recital of the former infor- 
mation is to aver, that neither the duty was paid, nor the candles 
condemned, before the removal from the pla-^e where the duty 
|vas payable. 

(jg) 5 Term Rep. no, 

T 2 4. The 
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]802. 4. The word Briiish applies as well to candles as to sptnVs; 

— ^ and therefore the candles charged to be in Forge*s possession, &c. 

***** J^^ should Imve been averred to be British. This is the more oiate- 

Stbtbw- ^i^U because foreign candles may be imported on payment of a 

tt>N and certain duty, to which the regulation of the statute on which the 

Otten. original information was founded could not apply* 

Lawrence J. observed^ that the charge in the information fol- 
lowing the words of the statute was, that Forge knowiugly had 
such candles in his jpossession after they had been removed frooi 
the place of manufactory, anif where the same ougfit to have been 
charged with the duties payable in respect thereof, before the said 
daties, to which the same were liable, had been charged ; which 
shewed that the charge could only apply to the removal of home- 
made candles. 
[372] 5. The stat. 1 fT. & M. c. 5i. s. \3. (a), which limits the in- 
formation before the commissioners to three months after the of- 
fence, also requires notice to be given to ttie defendant within a 
iateek after the information laid ; which notice was as necessary 
to be averred here, as that the original information was within 
three months, which is stated. 

6. It is not stated that issue was joined between the crown and 
the defendant in the first information recited (jb). 

The Attorney ^General, Mingay, Garrow, and IVoody contra, 
insisted as to the 1st objection, that the stat« ^6 Geo. 3. c. 77* <> ^% 
which mentioned any of the King's courts, was confined to the 
superiol* courts ; for which they went at large into an examina- 
tion of the body of statutes passed in pari materia ; which it b 
not necessary to state, as this, which was the principal objection, 
afterwards received a full answer from the Court. And they re- 
ferred to Gregory's case, 6 Co. 19 b. Moor, 42 i. Dy. ^i6 a, 
and fV, Jones, lyy, that where a statute gives a remedy in any 
court of record (and ** any of his Majesty's courts'* ranst be so 
intended) it mu«t be understood of the superior courts of fVest- 
minster ; and |>articu]arly in the present case, with reference to 
the stat. \2 Geo. I. c. 28. s. 28, passed in pari materia. 

2. The stat. I Geo. 2. st. 2. r. 16. s. 4, only relates to adjudi- 
[3731 cations, where the commissioners have proceeded to hear and de- 
tei^ine ; but here the matter was not heard and determined, but 
only a summons had issued to a witness to put the matter in train. 
At any rate, it is no more than a question concerning the regula- 
rity of process, which cannot be entered into in this collateral 
proceeding. Whether or not the commissioners have proceeded 
erroneously in a matter in which it must be admitted^ they had 
general jurisdiction, it was still an offence at common law in the 
defendants to conspire to interrupt their proceedings, and to sup- 
press the truth, by keeping back a necessary witness. It wouki be 
no less an oifcnce to conspire to present au erroneous judictmeDt 

(a) The particular statute is applicable to another latject of exoise. but {eaenl 
reference is made to it by ». 19. of 16 Geo, 3. c. 77. 

{b) Tite two last, and some other trlAix^ olgectioBfii were ur|^d by one of thede- 
fendA&ts. 

for 



IN THE FoiTY. SECOND^ Year or GEORGE III. $7* 

for any offence against an innocent person ; and on action for ar i802. 
malicious prosecution would He notwithstanding auch error. Bat ' ■ 

the commissioners having jurisdiction to inquire of the original '^'l*^"'^ 

offence, the court would presume that they proceeded regularly, ^^^vSt- 

unless the contrary appear. tbv aad 

3. The fact of removal before the payment of the duties is ®**'*'* 
averred, and the only excuse the party could have, which waa 

that the candles had been before condemned, is negatived; there- 
fore there is no uncertainty in the charge. 

4. The word British is confined to spirits, as contra-distin"* 
goisbed from Joreign spirits, mentioned in the anteced^t clause^ 
aod extends not to candles or soap ; though the act also supposed 
these latter to be home-made, because it speaks of their removal 
from the place of manufacture before the duties paid ; and so the 
charge in the information supposes the candles to t>e home-made : 
but even if that were matter of error or appeal upon the original 
information, it is no objection to the present information tor a 
conspiracy. 

5. The service of process on such offender is never required tb [374] 
be stated in an information for a collateral offence arising out of it. 

The act is merely directory to the commissioners how to proceed* 
Neither could it be stated here; because the time was not ar* 
rived for stating such notice when the present offence was com- 
Jiiitted. 

6. No i^sue is joined in summary proceedings, as in the com- 
nK>n law courts ; but the party is summoned to appear, and after 
hearing the charge, is asked, ore tenuSy what defence he has to 
make. Curia advisarc vult. 

Geosb J. (a) now delivered the judgment of the Court. Thi§ 
was a motion in arrest of judgment upon an information, not ne-^ 
ecssary to be re-slated; and the principal question agitated was. 
Whether the stat. 26 Oeo. 3. c. 77. s, IS, extends to proceedings 
before the commissioners of Excise and justices of the peace ? 
not whether they fall within the legal definition of a court? but 
whether the legislature in this clause meant to comprehend them ? 
To shew that they were not meant to be comprehended, it is a 
circumstance of some weight, that in no act of parliament which 
has been produced by the defendant are they so described : and 
upon looking through the several acts, it is clear that they were 
intended not to be comprehended. By the stat. 12 Cha, 2. c. 23. 
I. 31, all forfeitures and oftences against that act, within the limits 
of the chief office in London, were to be heard by the commis- 
sioners 6f Excise; and all forfeitures and offences elsewhere were 
to be heard and derermined by two or more justices of the peace, 
wirh an appeal to the quarter sessions. 13y the stat. 15 Cha. 2. [3751 
c. 11, certain penalties are to be recovered before twojustices; and 
(by s. 25.) all fines, penalties, and forfeitures, for which no re- 
medy was ordained by that act^ shall be recovered by action of 

(a) Lord BUinl^rougfkima Attorney-General when the case was argued. 

T 3 debt. 
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1809* debti bill, plaint, or inrormationyHn any court of reoord. From 
' this time there were different offiinces; some of which were to 

A^*^M ^ pui^'^hed by proceedings before justices; others by action of 
asd Others debt, bill, plaint, or information in any of his majesty's courts of 
mgminai record ; and some by subseqnent statutes by either mode. The 
Cax,te»t. gj^^ 12 Gro. 1. isconfiiied io informations, and did not extend to 
actions; and the defect in that act was in this lespect, and not in 
its being confined to the courts of Westminster and Ediuhurgh, 
To remedy this, the stat. 26 Geo, 3. c 77, extended the provisions 
of the Stat. 12 Geo. 1. to all the ways by which fines, penalties, 
^nd for feitu I es imposed by the Excise laws could be recovered in 
the superior courts; and the words '^ action, bill, and plaint*' are 
not inoperative, as was argued : nor. are the proceedings against 
offendeis against the Excise laws mereiy in rem, as was supposed. 
For many sia^iuies authorize proceedings by action to recover pe- 
nalties under the Excise laws. The stat. 15 Cha. 2 autborisps 
the recovery by action of debt, bill> plaint, or infor«iiation, in any 
court of record of fines, penalties, and forfeitures, for the reco- 
vering which no other remedy is given. The stat. 1 fVill. and 
Mary, c. 24. s. J 7, gives ()enaities against brewers of 100/., to be 
recovered by action of debt, bill, plaint, or information, in any of 
his majesty's courts of record. The slat. 10 & 11 fT. & M. c. 24. 
5. 20, gives the like. So the stat. 18 Geo. 2. c. 26. s. 4. and 24 
Geo. 2. c. 40. s. 29. : all these statutes using the same words as the 
stat. 26 Geo. 2. *' action, bill, plaint, and information," speak of 
£5761 courts of record. Therefore the clause in the stat. 26 Geo. 3. 
which must be meant to restrain the power given by former sta* 
tutes, must be understood to refer to the courts mentioned in 
those statutes. The statutes are all in pari materia. The true 
import of the word " information" noscitur a sociis. The above 
was the only objection which seemed to be relied upon : As to the 
rest, they wcje very satisfactorily answered at the bar. For 
these reasons we.arcof opinion that the judgment ought to stand. 

Kule discharged. 



Doe dem. George Allax, Johx Pease, and Tiio3Ias 
jifa"i4M. 1? EASE against J OHs Calvert. 

Under a TN ejectment for certain lands in Yorkshire^ a verdict was taken 
power in a J- hy consent for the plaifntid', subject to the opinion of the court 
J^*?„ on the folio wing case: 

possession Mrs. Jnne Jllan, beinu seised in fee of the lands in question, 
and not in by her will dated the 28*/* January^ 1783, duly executed and ut- 

rerersioD, ^ 

rea'-i executed the ioth of March fo ttie then tenant in possession, hmbendum as to the arable 
from the i?th of February prcrcc'inp', and as to the pasture from the 5lh of jipril tkm ii«/, &c. 
under a vcaily rent pa>aT)le ouarterly on the loth of Jul^y loth of October^ lothof January^ axA 
loth of Jpriit is void for fhc \Th<)!c; thouKh such lease were actordin; to the custom of the 
country , ai& the sjune had hecu before grioted by the person crcatinslhc power. 

tested. 
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tested, devised the same to the use of James Allan the Elder for 1802. 
lile, remainder to Gtorge Allan the Elder for life^ remainder to ■ 

trustees to preserve contingent remainders^ remainder to Gtorge DoEd. 
Allan the Younger (the lessor of the plaintiff) and his assigns for ^qJ^ '^ 
life^v remainder to trustees, &,c. remainder to the first and other agaimt 
sons of George Allan the Younger in tail male, with remainders Calvert. 
OH^. In the said Anne Allan^s will is contained the following 
proviso : ^^ Provided always, and my will is, that it shall and may 
be lawful to and for the said James Allan the Elder, George Allan 
^e Elder, dud Gtorge Allan the Younger, respectively, as and 
when they shall respectively come into and be in the actual pos- 
session of my said hereinbefore-devised estates and premises, or [377J 
any part thereof, or be actually entitled to tiie rents and profits 
thereof, or of any part thereof, by indentures under their respec- 
tive hands and seals to demise or lease the same, or such part or 
parts thereof, whereof they shall respectively be in the actual 
posiiessioo, or to the rents and profits whereof they shall be re- 
spectively entitled/ unto any person or persons for any term or 
Duuaber of years not exceeding twelve years /« possession, and not 
in remainder, reversion^ or expectancy; so as upon every such 
lease there be reserved and made payable during the continuance 
thereof respectively the best improved yearly rent that can be 
reasonably had or gotten for the same, without taking any sum 
or sums of money or other thing by way of fine or income for or 
in respect of such tease or leases; and so as none of ihe said 
leases be made dispunishable of waste b}' any express words to . 
be therein contained : and that in every such lease there be con* 
tained a clause of reentry for non-payment of the rent or rents 
to be tliereby respectively reserved : and that such lessee or les-. 
sees, to whom such lease or leases shall be made, seal and exe- 
cute counterparts of such lease or leases." Anne Allan died in 
Oc/o6er 1785. Upon her death, Jawcs ^//a?i the Elder entered, 
and died seised 'n\ January 1790: and the late George Allan the 
Elder, being then tenant for life in possession of the luqds in 
question, under the devise in Anne Allan^% will, did, by indetuore 
of lease, bearing date and executed the 29th of March 1798, de- 
mise the lands in question to the defendant, to hold the same unto 
the said John Calvert* in manner following, viz. the tillage ground 
from the ISlh of February last past; the pasture ground from . 
the oth of April ihen next; and the residue of all the premises 
frooi the l2ih of May also then next, for the term of twelve rs78"| 
years from the said respective days, under the neat and clear 
yearly rent of 85/. by quarterly payments, viz. upon the lOih of 
July^ the 10th of October, the 10th of January, and the 10th of 
.^ri7, in every year; and the first payment to be made on the 
10th of July then next ensuing. George Allan the Eider died on 
the 17ih of May, ISOO; and George ^//cir« the Younger (lessor of 
tlie plaintiff) survived him. The periods mentioned in the Aa- 
bendum of the lease, viz. the 13th of February, the 3ih of April,, 
and the 12th of May^ are the usual periods of entry, by tenants 
on arable pasture and meadow ground respectively, in the coun- 

T4 "' try 
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1669. tiy where the Innrls in qvestionJie. The rent reserved on the 

lease in question was the best improved yearly rent tbaC could be 

^^- '• leasoQ^bly gotten for the lands inquestMo* at the titaethe lease 
3Qf^Qi^^j.s was granted. No fine or other thing was tafico for graocisg it. 
agairut TUe lessee is not made dispimisimble of waste. The kaae cob^ 
Caiiveht. tains a clause of re-entry for Bon-pajiiment of the reserved rent. 
And tUe lesH€e executed* a counterpart of the lease. The def€^^ 
ant on the ^l[\ of March t798 (the day of the date of the lease 
in question) held the premises as* tenant ftoui year u^ year, to 
Georg>^ j^//<7n the Elder^ as he bad been to the tesCatrixf, andtd 
J-ames Allan l\ke Eider, in their ^specrive Hfr times; and which 
tenancy, according to the custom of the couvifry above Mailed, 
would determine on eke 13th of Febrwar^, theSAof April, ami 
the ISth ot May, iiv the year 1798; 9n<k the defendant was in 
poss<^ssi(.n of the premises^ at the time of bringtirgtbe ejectnent^ 
The questions for the opinioti of the Court were, 1^^/ Whethei» 
th<> irase of theSOih of Martk, 1798, by the thenftenani: for life 
George Allan the Elder, weie a good aiid sufficient leawe in po$st$^ 
^OH under the power oF leasimg contained rn Mrs. Annie AUatfi 
r3791 ^^'^^^ ^^ ^^ ^'"^ those in rem^aindep etaiai-rng under the same 
will ? 9d, Whether^ under the circumsfances^ the lessors' of 
the plaintiff, or any of them, were entitled to recover itf thii 
eject njenif 

Tiiis case was first argued in Ililaty eetm htst, by W. fVakm 
£or the puirntifF, and Lambe for the defendant ; and agam in 
t^is tei-m by Erskine for the plaintiff, and Fwk for me de^ 
fei>dant. 

For the plaintiff it was contended, tlvat this was a lease in re^ 
versioftj and not in possessiouj and therefore void onder the power. 
It Was only a lease in possession as to the tillage ground, which 
was to be holden from the ISth of February preceding the 89tb 
of March, Mfhan the lease was executed. As to all the nest^ part; 
of vihich was to be taken from the 5th of April, and the residue 
from the 12ih ot May then next en«utiig, it was clearly prospect* 
ive, and, therefore a lease in reversioti. Tben the lease beiitg en* 
tire, if void for part, must be void for the whole. It was said by 
« fJolt C. J. in ff^Hter v. Lovedore {dy, that any leaM to commence 

injutdro^ was a lease in reversion, as opposed to a lease hi posses- 
sion ; and that a lease to commence after another lease, was pro- 
perly a lease in reversion. The previous occupation of the farm 
bv the same tenant cannot make any difference : the question is 
the same upon ihe constrnetion of the subsisting lease as if it 
had been made to a stnmi^er : and if so, it is certain that he 
could not have taken possession of two-thirds of the farm atthe 
time of the lease granted. A notice to quit on the 29th of Marchj 
if given to a prior tenant under such a lease, would not have 
[S80] been binding. Then if the lease conveying in the terms of it a 
revers»ionary interest be void under the poller to lease in posses- 
sion^ it c not be made good by any consideration of the eostom 

(a) 2 Salk. 537. Com* Hep^ 39. i.JLd* M^fn* 16^ S. 0% 

of 
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af tlie cdtmtry. AU powers must be strictly executed according iSOS. 
to the form presci ihed j and there is no equity allowed in con^ — — 
stpuing the execution of them. Taylor v» Horde {a), Earl of DoBd. 
DMrUngtjnv. PuUeftey (b)f and Detui- v. Fear7iside (c}. This^^^Q^iigj^ 
rale waS' not shaken in Pugk v. Duk^ of Leeds (d), though the u^ainst 
applteaiion of it in the last mentioned case might be questioned. Cjj.¥bbx. 
The reversioner \^s a right to insist that be shall not he injured ; 
tut if the tenant tor life bed died immediately after executing this 
lease on the 29th of MarcA^ the first quaiter's rent would not 
have been payable till ihe 10th' of July, ten days after the expi- 
lation of the quarter. A lease consistent with the power and 
with the custom of the country mizht have been granted if it had 
Dotbeen executed tiU the IStb of Ma^, 

For the defendant, it was* urged that the true question was^ 
What tb€ testatrix, who created the power, intended f which was 
to be collected from the whole of the iustrument, and from all 
the circnmstances-to which it related : awongst others, it must be 
taken that she knew the custom of theconmry as to the coarse 
of ha$bandry and the manner of leasing ; and she could not 
intend that the objects of her bounty shoul<! be restrieted from 
leasiti^ in SO' beneHcial a manner as others, and as she herself 
had done. The expedient proposed of waiting til) the 12th of 
Mo^ before the lease was granted would not have solved the dif- I]381J 
£culty; for as great expences must be incurred by the imsoming 
tenant in preparing the arable land for the crop, no tenant would 
incur such expences before-hand at the risk of not having the 
lease afterwaids granted to him. In Doe d, Dogget v. Stiowdon 
(/), the custom of the country was hoiden to coiitrt>ul the gene- 
nl rale of law, as to giving six months notice to quit before the 
end of the tenant's year. There, as here, the arable part of thtf 
&rin was hoiden from Old Candlemas-day: yet the rent being 
made payable at Old Lad^-day, a notice to quk six months be- 
fore the iattef was hoiden^ safticient; the whole being considered 
according to the cutttom of the country as a Lady-dajf taking.- So 
this may be talien to be a substantiaf execution of tlie power 
according to the custom of the country; the whole rent being 
leserved Quarterly. These powers are now construed more hber* 
ally than formerly. In PiigA v. Tk§ Duke ef Leeds f/>, where 
the power was to lease in possession, it was ruled that a lease 
from t/te dayef the date should take eflect either inclusively or 
exclusively of that day, according as it would best effectuate thef 
intention of the person creating the power. Upon the same 
principle, in GoodtUle v Funucait (g), a lease prr verba de pro* 
stnti was hoiden to be withm a like power ; though at the time of 
the execution other lessees at will, or from year to year, were in 
possession of tlie demised premises ; they receiving directions to 
^ay the rents to the new lessee. So Fomeroy v. Partingion (h)y 

(a) I Burr. tzO, (h) C9wp, 267. (c) WUs, 176. (d) C»mp. 714. 

(#) 2 Bttttkst, Rep. xiz^ (/) Cifwp. 714. (^>/)bu^. 565. {*) 3 Term Rep* ii^p 

and 
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1802. and Doc d. Duke of Devonshire v. Cavendish (e) turned entirely 
•—— on the intention of the parties makmg the powers. At any rate 

Al \n the execution of a power may be good in part, ao far as it is war- 
tm) othcra Tfinted by the power, though bad for the excess; as in Alexander 

against v. Alexander {a) and Commons v. JtfftrsAa// (6) therefore the lease 
Calveat. ^^^y jj^ ^,^jjfj ^^^ the arable land. 

Vi\ reply it was answered^ that this was do question of an ex* 
cess in executing the power, for that the lease was entire^ and 
the rent, which was also entire, could not be apportvone^f; aod 
therefore the whole was a void execution of the power. That 
the case of Doe v. Snowden turned u()on the construction of a 
notice to quit, given to a tenant from year to year, which not 
being upon a contract under seal, might be governed by the cus- 
tom of the country, in relation to which the parties might be 
supposed to have contracted : for which purpose tlie entry on 
the arable land was not considered as a general raking possession 
of it'at that period, but only for a special purpose, viz. to plough 
aiKt prepare for the Lent corn. But even that case was much 
questioned by Lord Kenyon C. J. in an ejectment tried before 
him at Stafford snmmer assizes 17B8, upon ti»#deiDise of Lord 
Grey de fVilton (f). Curia adfv. vnU. 

Grosb J. now delivered the opinion of the Court.— In this 
case there can be no doulft the lease granted to the defendant is 
a lease in reversion, inasmuch as it is dated the 29th of MarrA, 
and*is to take efiect as to all the lands and other premises cod« 
[383] rained in \i, except the arable, at times subsequent to the deter- 
mination of an existing interest : and according to the definition 
in the case of Winter v. Loveday, Comyns, S% leases in reversion 
vn a power mean leases to commence after the end of a present 
interest in being. But it is argued for the defendant, that Mrs. 
Allan, the creator of the power in this case, must have intended^ 
from the custom of the country, of which she was apprized, 
thflt such leases should be made as that in question. To this it 
may be said in answer, that it would be directly contrary to the 
terms of the power; whicii, if the custom be enerafted on it, in- 
stead of being to let leases in possession, would oe to let leases 
in reversion, soasvthe commencement of the lease as to part 
hhonld becarried not beyond the 5th of Aprils and as to the other 
part, not beyond the 12th of May next following the lease. 
The whole of the argument for a construction in favour of the de* 
feudant, is built on a supposed impossibility, that the power of 
leasing given hy this will should be exeicised, if this lease be not 
good. But in answer to this it may be observed, first, that in 

{e) 4 Term Hep. 741. it. Of this rase Ltncrmre J. now observed, that it was «» 
that woulU not rule any other, at lea^t hot exactly similar ; That he bad heard 
Ix>rd KtTijfcn express that opinioB of it. And vide Bntdandl v. Elmes aote, 
1 vol. 450. . 

(a) 1 r*f. 644. (h) 7 Bro. P. C. ill. 

(c) Vide this case afterwards stated by Groie J. in delivering the judsaicntof tlie 
'Court. 

this 
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this particular case no such impossibility exists; for the defend* 11B02. 
ant might have surrendered his subsisting term and taken a new — — — 
lease in possession. And though the leas^ had been granted to j^®^ *^" 
a person not having a prior interest to be surrendered, still itanduthen 
might have been made consistent with the terms of the power, against 
For if the case of Doe v. Snotcdon (a) be law, the interest of the *^^''^**^* 
tenant was thai of a tenancy from year to year, ending the day 
on which the rent is payable in Jpril, under an agreement to let 
the succeeding tenant prepare the arable land for corn in the 
month of February; and having under the same agreement a [384] 
right to depasture the meadow till the rith of May\ under 
which circumstances a lease in possession might have been made, 
had the tenant for life waited till, the 5th of April, The ease of 
Dot on tlie. demtie of Lord Grey de fVilton, at Staff'ord summer 
assizes 1788, was cited at the bar as a case in which Doe. v. 
Snowdon had been overruled by Lord Ketiyon at nisi prius. 
That was an ejectment brought by a landlord on a notice to quit. 
The defendant held a farm, as to the arable lands from Candlemas, 
as to the buildings and pastures from May-Day ; the rent paya- 
ble at Michaelmas and Lady-day, The notice to quit was given 
3ix months before May day, but not six months before Candle- 
P^as. Lord Kenyan nonsuited the plaintiiFf and is stated to 
have said that the notice must be given half a year before Can- 
dlemas. But it does not appear whether the notice to quit w^re 
given half a year before Lady day or not, so as to bring it within 
the rule laid down in Doe y.onoxsdon. But it does not appear to 
us necessary, in deciding the present case, to determine between 
tiie cases of Doe v. Snowden and that of Doe d. Lord Grey dt 
fViUon ; because, supposing half a year's notice to quit previous 
to the earliest time of entering on any of the lands to be requU 
site^ in order to maintain an ejectment^ it will not necessarily 
follow that a lease made previous to the last rent-day of the suly- 
sisting lease, and also previous to the time of possession being to 
be obtained of a great part of the farm, will not be a lease in re* 
version. But be that as it may, at all events a concurrent lease 
might have been granted according to the cat^e of Goodtitk v« 
Funucan, DougL 565, for twelve years immediately commencing, 
habendum from the i3th February, the 6th j/ppil, and the 12th 
of May in the preceding year: this would have fallen within the 
terms of the power, which is to demise or lease for any term or ^3851 
number of years not exceeding twelve years, in possession, and 
not in reversion ; for such lease would have been in possession, 
and not m reversion, remainder, or expectancy, and would have 
been for a terra not exceeding twelve years; which is the re- 
striction mentioned in the power. And it is not to be taken that 
this would not be an execution of the power to the utmost extent 
Mrs. Allan intended ; for if a lease may be made not contradic- 
tory to the terms of the power, and consistent with the custom of 
the couotrv^ such lease shall be intended to be what was meant 



(a) 2 Blac, Rep. 1224^ 



« 4. 
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1803. (if by a surrender a lease in possessioo, conveying a fbtiire in- 

■ terest for twelve years, could HOt be granted) rather tbau a lease 

OoBd, contrary to the words of the power. The cases cited^ wl^ere 

jMdQfhers ^^^ teases have been hoiden void for excess only, do. not apply; 

agitinst for this is no question of excess: in those cases, by retrenching 

Caj^vrkt. iiie excess, a lease may be brought within the terms of the power; 

buf DO limitation of the term will make a lease id reversion a 

lease in possession* 

Fosiem^ to the phiaUff. 



^onddy^ Nantes against Thompson. 

A deciara- 'T^HIS was an aetion on a policy of insurance^ dedared to be 
iwiic^of made by the plaintiff as well in his own name as for and ia 

iBsurance tbe name and n^tnes oF all and every other pcison or persons to 
cm a fo- whom the same did, might, or should appertain in part or in ally 
mledMt^ o»the ship Hoop, valued at I46O/. and goods on board, lost or 
aver any not lost, at and from Ehincur to Ferrol, CadiZp and Cartkt^am, 
interest fai warranted to depart with convoy foi* the voyage, &c. The po* 
S^; thwirh ^*^y was in tlie irsoal form ; and the declaration contained these, 
there be do together with other usual averments: that the plaintiff* was the 
iuch words ||KfriK>fi who gave the order to the agent immediately employed 
*'cst'*(J?iQo *^ ^ff^Gt tlie policy ;' that the said ship Hoop was not at the time 
*' interest" of effecdng the policy, nor of the happening of the loss after" 
in the po- asentioned, nor at any other time, ihe property of or belonging to 
*r3fi6l '^ ^i^t ^^ ^^ ofhU sutjeeU; and that in the course of her 
^ ^ voyage she arrived and anchored in Plytnoutk Sound, and was 
tliere arrested and detained by order of bis Majesty, and thereby 
prevented from pursuingher intended voyage, and was afterwards 
condemned as lawful prize in the High Court of Admiralty, where* 
by the same ship became wholly lost to tbe plaintiff, and to every 
other person to whom tl>e same did or might appertain. There 
was a second count with tbe same averments, only stating that 
the vessel in the course of her voyage w^s taken as priae by 
persons unknown* There were also the common money counts. 
To the first and second counts there was a demurrer, alleging for 
causes that it was not ^dleged, nor did therein appear, for whose 
mse or benefit, or on whose account tlie policy was made; nor 
to whom the said ship appertained in part or in all ; ^* nor what 
person or persons were interested or concerned in the said in- 
suiTance, Sec. ; nor that the plaintiff, or any other person or per- 
sons^ had any intere»t, property, or concern in the ship: and 
also for that it is alleged, that the said ship became wholly lost 
to the plaintiff and to every other person to whom the same did 
or might appertain in part or in all ; but it was not alleged, nor 
did appear with sufficient certainty to whom or to what other 
person or persons besides the plaintiff the said ship became 

wholly lost^ &c. Joinder in demurrer. 

This 
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This case was first argued in Easter term last, by Giles \n sap- 1802. 
jfort of the demurrer, and Fuller contrd ; and again in this term — * 
by Erskine for the demurrer, and Park contrd. It is unnecessary ^i^][" 
to enter at length into the argument, or the authorities referred taoMt^ 
to, as they were so fully considered by the Court in giving jndg* *»«• 
iflent. 

In support of the causes of demurrer assigned ; though it was 
not denied that even if the plaintiflf had had no interest in the 
subject matter, it would have been competent to him, as agent 
for a foreigner, to have effected the policy, notwithstanding the 
general provision of the stat. 19 Geo. Q, c. 37, which is confined 
to insurances on ships, 8cc. belonging to the king or any of his 
subjects; and that it would also have been competent to htm to 
have laid a wager on the event of the shipVsafe arrival without 
any interest in the property : yet it was contended that a policy 
of insurance, in the very terms as well us principle of it, if not 
otherwise expressed, imported a contract of indemnity, and 
therefore necessarily supposed an interest in the party for whose 
benefit it was made : for lie could not be assured, unless he had 
some interest at stake, and such upon which the perils insured 
against might operate. Then if that were the understanding of 
the parties to the contract, such interest ought to be averred. 
That it was a deception upon the underwriter if llie assured had 
no interest, because it varied the risk very materially : for if it 
were known beforehand to an underwriter that he was contracting 
a mere wager with the party, he would necessarily require a 
higher premium ; because every loss in that event must be h 
total loss, as there could be no abandonment, and he could have 
no benefit of salvage, which in the case of a genuine marine in* 
surance diminished the risk. Besides which, in the case of a 
mere wager, the assured so far from having any interest in tlic [].)88^ 
preservation of the ship, in its efficiency to perform the voyage, 
or in the ability or integrity of those employed in the navi^^ation ; 
for ascertaining all which the underwriter ^^ives him credit, that 
be is rather interested in insuring the nH)»t desperate risks; against 
which the underwriter ought to have due warning, that he may 
apportion the premium accordingly. 

On the other hand, it was denied that contracts of insurance 
were alv^ays to be considered as contracts of indemnity : for that 
a wager policy was recognized to be lawful before the stat. 
19 Geo. 2. c. 37, and was admitted to be so siitl with regard to 
foreigners. And ihat if wagers in general were lawful, thousjh 
the parties had no interest in the event, there was no reason why 
they should not be made in form of a policy as well as in any 
otlier form, unless restrained by some positive law. As to the 
risk being altered, it was competent to the underwriter in every 
case, and an essential part of his business, to make inquiry as tu 
every circumstance which could operate on the extent of the risk. 
That if the policy had been mctde'Mnterest or no interest," or 
with words to that effect (which it was admitted would have been 
Bufiicieiit) no more intelligence would have been conveyed to the 

underwriter 



388 CASES IN EASTER TERM 

1802. underwriter on the face of the pohcy than here ; and no injoxj 

■ could ensue to him from the omission of the averment of interest 

Kantbs contended for; because if the policy imported an interesti the 

Thomp- phiintitf would be bound to prove one at the trial, whether ex- 

son, pressly averred or not; and if it did not so iropoit, then such 

averment was not necessary: neither did the stat. 19 Geo. §. 

impot'C any restraiut in declaring on policies on foreign ships. 

They also referred to many precedents of declarations before the 

rSSDl ^^^"^^ ^ ^^^^ insisted that this very point was determined ia 

Craicfurd v. Hunter a), where the fourth count of the decla* 

ration was the same as ihe present ; and uo writ of error was 

brought. 

In reply it was observed, that in Crarcfiird r. Hnnttr an in- 
terest was averred in the first count; and the principal question 
beings Whether the plaintiff had an insurable interest, it was not 
thought worth while to prosecute a writ of error in that particu- 
lar action merely for the defect of the fouith count: but in Craw- 
Jord V. Lmignan, on the same policj* (where a writ of error was 
brought) Uie plaintiflTonly took his judgment on the counts aver- 
ring an interest. Curia adv. vulL 

Gros£ J. (b) now delivered the opinion of the Court. — The 
question in this case is^W hether in a declaration on a policy, which 
OQ the face of it has no words to shew it not to be an interest- 
policy, it he required that the plaintiff should aver an interest to 
be entitled to recover ? In the course of the argument it was ad- 
mitted that the vessel, being foreign, was the subject of insurance, 
whether the assured had an intertrst in it or not : and it does not 
seem that an underwriter is likely to sailer any inconvenieuce 
' from that not being expressed in the policy ; inasmuch as at the 
time of the slfbscription he may be informed whether the ship 
be or be not a foreign vessel; and whether the assured have an 
interest or not: and if he have such interest, the underwriter will 
be entitled to all the advantages arising therefrom, according to 
[31,0] ^^^ ^^^^ ^^ J^f Pypc^ V. Farr,M Fern, 7 lo, whatever may be the 
form of the policy. The argument for the defendant turns upon 
a criticism uj>on the word assured, and upon confining that wurd 
to its original and proper meaning, and not allowing it to be 
understood in a looser and less proper sense, which it has ac- 
quired. That the word assured maybe understood to import a 
contract' to pay a certain bunion the happening of the events 
specified in a policy, without any regard to interest, seems to 
follow from what was not denied bv the defendani's counsel, viz. 
That the ptainiiH' might have recovered, had the policy used the 
words " interest or no interest;" in which case, unless a sense be 
given to the word assured different frpm its proper meaning, there 
would be a contradiction in terms ; for it would be a contract to 
indemnify a man cigainst risks ; by which, on the face of the io- 
strument, it would appear he could not be damnified : and to 



(a) Term Rep. 13. where aU the cases on the subject are coUected. 

\h) Lord BUtnkmoushf bavuic been concerned in tlic caui e, gave no oploira. 
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make siicb contract intelligible, the words " interest or no interest,** l802« 
must be understood as pointing out that the word assured was uot — ^ 
to be understood in its original and proper sense. In making the Naktu 
Stat. 19 Geo. 2> the legislature must have undeistood that the word jf ^ *J[. 
assured had an improper as well as a proper meaning, by its prohi- soau 
hhing assuraTk:es, *' interest or no interest," which ia a very different 
thing from an insurance, ^^ without further proof of interest than 
the policy," which is also mentioned in the statute : for the latter 
is an admission of interest to the amount of the sum in the policy, 
and is consistent with the proper sense of the word assured \ and 
not hke an assuiance without interest, which in the strict sense 
«*ould be a contradiction in terms. The stat. 14 Geo. 3. c, 48, 
rIso treats the word insurance as having this less proper sense. 
Its title is, '' an act for regulating insurances on lives, and for f^Qil 
'' prohibiting such insuran«^es, except in cases where persons in* 
*' suring shall have an interest in the life or death of the persons ^ 
** insured:** and its preamble recites, that the making imuraticts 
4m lives, or other events, zcherein the insured shall have no interest, 
hath introduced a mischievous kind of gaming; and then the 
statute enacts, that no insurance shall be made on any event 
wherein the person on whose account such policies shall be made 
£hall have no interest. Here the legislature treats insurance as a 
thing which may exist without an iuteiest; but if, according tu - 
the defendant*s argument, that could noi be, the act should have 
been against wagering uiuier the forn^ or preteir.e of insuiini^; 
and should have enacted, that no agreement of the parties to dis- 
pense with the proof of interest, or admission of interest, it' it 
could be shewn not to exist, should enable the persons so con- 
iracting to recover. In lioebuck, v. liamnurtun, Cozcpfr 7.'>7? 
a wager was laid on the sex of the Chevalier JXEon ; and the 
form of the contract was this: In consiclcrution of thirty -five 
guineas for lOO/. received of Messrs. liotbuck and Fau^han, we, 
whose names are here unto subscribed, do severally promise to pny 
the sums of mone*^ which we have hereunto subscribed, on the 
following condition, viz. In case the Clicvnlier D^JCon should 
hereafter prove to he alemale. Valued at the sum insured, with- 
out farther pro«if of interest ihan this policy. In witness whereof, . 
we the assurers have subscribed our names. And it was con- 
tended that the Stat. 14 Gto. J. c. 48, did not extend to that case : 
that it was no policy : that the subjeol matter was not capable of 
insurance: that the natuie of the act, and not tlic form of the 
instrument, ought to decide: and ihat it was a mere wager re- 
duced into writing. But the Court held it wiihiii the act as [3j/j" 
apolicj/ of insurance. If then the insurance in the case before 
128, ngay be taken to be an insurance without interest, and to be 
understood as an agreement to pay the sum sni>scribpd in the 
event of the ship being lost by any of the perils insured ngainsty 
the oon-averment of interest can at most lead only to a conciu- 
fiion, that this is not an interest policy; supposing, if it were an 
interest palicy, an averment of interest to be necessary : and the 
Iftintjff will be entitled to recover, as the assurer of a foreii;n ship 
aving no interest in it. But if it be an interest policy, the 

pieccdcnt» 
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1808. precedents rererred to are, we think, autliori^s for decl«riiig 
— - without an averment of such iirterejit. Thec^se of Goring r. 
^^tthS ^^^^^'^6* '" Saundtn ^00, was a policy valued at 300/., witnout 
^OMT* further accpunt of the same : the eflPect ot^^ which was to nakek 
>oa. unnecessary to prove the amount of the interest at the trial. But 
that could nor, according to any rule of pleading, ^upense with 
the necessity of averring an interest, if without such averment 
there could be nohreach of the defendant's undertaking; which 
is the objection in the present case. Nor could the allegation of 
an oflTer to abandon supply the want of the averment; for thttt 
was an allegation perfectly immaterial ; it need not have heea 
proved to have entitled the plarntifTto recover an average loss; 
and a total loss might have been recovered without it. And 
though the plaintiff oflered to abandon such mterest as be had; 
vet inasmuch as it would not follow irom thence that he had any 
interest, it could not supply the want of an allegation; which, 
according to the argument in this case, is most material and 
essential, to shew a breach of the defendant's contract ; the want 
ot whtOh a verdict would hardly have helped; for such alleention 
would have been proved by proof af a paper delivered to tne de- 
fendant, couched in the terms of that allegation, without any 
f393j proof whatever of interest. It may be inferred from the offer to 
abandon in that case, that it was n policy on interest; notwitli- 
standing which no objection was taken to the want of the aver- 
ment, now insisted on by Sawidtr^, who, for a cuteness and 
knowledge of pleading, was exceeded by no one, and who ap« 
pears dissatisfied with the determination against him. It is there* 
fore, as a precedent, a very strong authority in favour of the plain* 
tiff. Vidian !£(j, is another declaration on a similar policy on 
the same ship, at the suit of another plaintiff, in the same form. 
Vidian 48> is an insurance on the ship and goods : and the aver* 
ment is, that the plaiutiff was possessed of part of the ship on a 
certain day, and that .afterwards divers goods were loaded on 
board her, with which she sailed, and that those goods were ex- 
changed fur others, and that the ship was taken with those last- 
mentioned goods : but it contains no averment that thole goods 
were the plaintifi's, or that he loaded them, or that he had any 
interest in them ; one or other of which allegations, according to 
the argument for the defendant, was necessMry to shew that the 

flaintiffwas damnified by the loss of the goods, and to eotiile 
im to recover for them. Clift 77> was odtnitled to be a prece- 
dent in favour of the plaintiff. As to Jtffrys v. Legendra, thit 
precedent does not support the plaintiff's Ccise; for, upon extv 
mining the roll, it appears that no interest is averred in the de- 
claration, and found by the special verdict. Subif^equent to the 
Stat. 19 Gto» 2, we do not find any instance where, in cases 
within that statute, an interest has hot been averred ; which, 
from its universality, compared with the instances before the 
statute where it has not been done, affords some inferencey 
that without such averment, a policy made in the form thisis> 
r394l ^^ ^^^ necessarily to be taken to be an interest policy ; and we 
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are not appri2ed of any case since that time, except Crawford v* i802* 
Hunter, where the policy could be made without interest; in — — 
which^ by th^ terms of the policy^ tiie assured might not aver an Nantes 
interest Mritbout subjecting faimseif to a greater degree of proof xfoMit 
limn if he had omitted it Such was the case ot Tkeilu9on v. goai* 
Fletcher, DougL 301, which was a policy on foreign ships; in 
that case there was an averment of interest ; but as the policy was 
to be sufficient proof of interest, that averment would be proved 
withoutgoinga step further than would have been necessary, had 
there been no such averment ; and tlierefore such precedents have 
little weiffht in determining the question. In Crawford v. Hun* 
ter, the ioarth count of the declaration was in the fo^m used in 
this case, and was holden good on demurrer. Whatever there* 
fore might have been our opinion, if we were now called upon (o 
put a construction for the first time on this instrument/ considered 
perhaps in its most proper signification as a contract of indem- 
nity ; yet after the precedents 1 have alluded io>and the late de« 
cision on demurrer, until that judgment, if it be wrone, shalL be 
corrected in a court of en*or, we think its authority snould rule 
similar cases. And if the underwriters apprehend any inconve* 
nieode from the assured being entitled to recover on a policy 
without averring an interest, which does not by the terms of it 
profess to be without interest, they may easily obviate such in« 
convenience by adding to the policy the words ''on interest/' 
We are therefore of opinion that, in the present case, judgment 
must be given for the plaintiff. And I will add, that Lord Ken^^ 
yon, who was present at the first argument of this case, was 
strongly of the same opinion, 

Juds:ment for the Plaintiff. 
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Cooke and Others, Executors, &c. against Lucas. Monday, 

TPHE plaintiffs declared in covenant as executors of J. C. ^iiereHhe 
-^ against the defendant as assignee of iS. L, deceased^ upon an pumtiffs 
indenture executed by the testator and ^S. L. whereby the latter sued as 
leased to the former a messuage, mdt-house, and certain closes fn ^ve^„t 
of land for 21 years, at a certain rent, and wherein the testator afainn the 
covenanted for himself, his executors, &c. to keep the premises ^^^^^^ <^^ 
in repair during the term ; and the said S. i.. covenanted to pro- utoVfor 
vide the testator, his executors, &c. with sutiicient timber, &c»iiotprovid- 
^br that purpose. The declaration furtlier aliened the entry and |pst»mber 

-/•I. I «•<-»•• ^ . '' • for the re- 

pousession of the testator, the estate ot S. L. in the reversion p^^j^ ^,f u'^ 
vesting in the defendant by assignment, tike subsequent death dcmtsed 
of the testator (having first mu^e his will and appointed the P>^°i"<'|^f 
plaintiffs^ bis executors) and that on his death the plaintiffs ^^^^^^^ 
proved the will, 8cc. by virtue whereof they afterwards entered hy the 
into the said demised premises, and became and still were pos- ^*°^S 

death or their testator; held that Cbey ivere not liable to pay thif cottA of* Jad^meiit 
as la case orooa-suit, inasmuch as though the hrcacli happened in their ova time, |hey goul4 
onlv declare as executors upon the contract made with tbeir tcitamenu 

Vol. II. V sessed 
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180^. scssed thereof for the residue of the term ; and that after ihc^y 
■ so became possessed y Sec. and after the reversion vested in the 

CooKB. defendant, the said messuage^ &c. requiring repairs of timber, &c. 

UuAJu ^'*^y Jd^^^ notice to the defendant to provide the same for the 
repairs, and were wilUng to have repaired the premises, but that 
the defendant would not provide them with sufficient timber, &c. 
but neglected and refused so to do, contrary to the said indenture 
and covenant, 8cc. To the damage, &c. concluding with a pro* 
fert of the letters testamentary. Plea, Non est factum. 

rSOGj After judgment, as in case of a nonsuit pursuant to the statute 
(a) J the Master having declined taxing tne defendant his costs 
of nonsuit, upon the ground that the plaintiffs as executors were 
not liable, 

Abbott and Hou^ll on a former day moved that the Master 
might he directed to tax the defendant liis costs. They referred 
to Goldlliwayte et t'xor, Ej^ecutrix v. Petrie (A), where the ge- 
neral rule was taken to be, that if the cause of action arise aner 
the testator^s death, the executor failing shall pay costs. There 
money of the testator was received by the defendant in the time 
of the executrix ; and after a verdict for the defendant in an 
action for money had and received, he was holden entitled to his 
costs : and yet the effects, if recovered, would have been assets 
in the bands of the executrix. So in Bollard v. Spencer (c) in 
trover, where the inversion was in the time of the administra- 
trix. But in ffllton v. Hamilton (d), where an executrix sued 
upon a policy made to the testator, for a loss happening in bis 
time, she was holden to be exempt from the costs of a nonsuit *, 
because, as Eyre C. J. said, she could only bring the action in 
right of her testator. The onlv case which seems to carry the 
exemption fiiriher, is Taticnall v. Groote(e): there indeed the 
administratrix who declared in covenant, assigned a breach sub- 
sequent to the death of her intestate, and yet was holden not 
liable to the costs of a judgment against her on demurrer. But 

f3f 71 ^'^*^* ^^ appears by a former part ol the same book (f)^ was an 
action of covenant on an indenture of partnership between the 
defendant and the intestate, wherein it was agreed on a dissolu* 
tion of the partnership, to submit all matters in difference relat« 
ing thereto to arbitration ; and tlie breach assigned was the non- 
appointment of an arbitrator by the defendant after tbe intes- 
tatc*s death. The ground of that determination was, that the 
plaintiff could not have sued in any other right than -by naming 
herself administratrix, and shewing the covenant ma<fe by the 
intestate and the defendant. But here the plaintiffi might have 

^ declared as assignees of the termor, which they are in law, in 

the same manner as one who is in as heir may sne as assignee of 
his ancestor upon a covenant running with the land. Derislty ^^ 
Custancc (g). 



UKiBthU 

exec r. lU^ 



(a) The que<(tion of costs was comidercid in tbe arpnimeDt to be the 
r.-i^i* a« if it Iwd arisen oa a nonsuit. 4 Bur. 191$. fid. Iluwant, ( 
bum, llariie«, 130. 

•(*)«: 7trm Hep, --,4. (c) 7 T^rm Pep. 3^8. (iT) i Bot. ^ Pmll 445- 

.fO 2 Hoy, Sf i^ttlt, 253. (/; I /»'!>. b^ P'hN, 131. S. C. ooMiotber poini. 

(^\ 4 Term Jtep, 75. 

Gas(l«j 
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Gra$<r/fe, contra^ shewed cause in the first instance, and relied 1802. 

Eriocipally on Tatter$all v. Groote, where all the cases were col- 
'cted and consideredj and which established the principle, that 
if the executor can only sue upon the special contract mode with 
the testator, he is not hable to costs if he fail. That he con- 
tended was the case here : and that the plaintiffs could not de- 
clare as assigneesi because they could not be such in their own 
rights at least till all the testator's debts were paid ; neither would it 
have been sufficient for them so to have declared in this case : for 
though that may be sometimes done^ as against a defendant in 
possession, to charge him, the plaintiff not knowing by what title 
such possession may be claimed, yet a plaintiff niust always be 
taken to be cognizant of his own title, and la bound to shew it in 
these cases : here then the plaintifFi were bound to declare as 
executors, and to make a profert of the letters testamentary ;.and 
therefore the stat. ^3 H. 8. c. 15, which gives costs to a defend- 
ant on a nonsuit, being confined to actions of ^covenant on con- 
tracts made with the plaintiffs, does not apply* Curia adv. tult, 
Grose J. now delivered the opinion of the Court (Lord Elkn^ 
Aorb«gA C. J. having been absejit when tlie case was argued). 
Thi$ was an application for the master to tax the defendant his 
coits on judgment as in c^^se of a nonsuit^ in an action of cove- 
nant brought by the plaintiffs, as executors of Simon Cook, 
a'^ainst the defendant, on his covenant to furnish materials for 
the reparation of certain premises demised by the defendant: 
and the breach of covenant assigned is in not furnishing the 
plaintiffs, the executors of the lessee, with those materials, on a 
demand made subsequent to the lessee's death. This case was at- 
tempted to be distinguished from that of Tattersall v. Groote, 
2 Bos. Sf PulL 9,55, which is the last case on the subject, and in 
which all the prior cases are considered ; by saying, that in this 
case the plaintiffs might have declared as assignees of the demi- 
sed premises ; and that as it was not necessary to style themselves 
executors, they shall not by so doing protect themselves from the 
payment of costs. But we do not think that distinction is sup- 
ported by the cases on which the argument of the defendant's 
counsel is founded ; for they are cases in which the plaintiflls did 
in no respect entitle themselves to maintain their actions in con- 
sequence of their representative character; but would have been 
entitled to recover had that description of themselves been omit- 
ted in the declaration ; and though they had made no profert of 
any probate or letters of administration : but if those matters had 
been omitted here, the plaintiff's declaration would have been 
demurrable : but with those circumstances they shew on the face 
of the pleading a perfect right to maintain this action, as the per- 
sonal representatives of the lessee, for a breach, of a contract 
made with their testator, and not with themselves. We there- 
fore areof opinion, that this case falls within the rule of Tatter'- 
sail r. Groote; and that the Master did right in not taxing the 
defendant his costs. 

U 2 Mo»t 
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Moss and Others, Assignees of Kirkpatrick^ a Bank- 
rupt, against Charxock. 

Monday^ 
Kay 31W. 

If a trader TN trover for the ship Mary Jnn^ it appeared in evidence at the 
?!^k^pt ^"^'^ ®^ the sittings at iiuildhaU^ before Lc Blanc 3. that the 
Ihj wi.-n bankrupt residing at Liverpool, being greatly indebted to the de* 
the nmeoffendant before his bankruptcy, and being possessed of two third* 

"biu^o? P**^'* ^^ ^^ ^'^'P '" qtiestion, on the 23d of jfugust, 1800, exe- 
saie of a cuted a bill of sale of the same (the ship being then at sea,) to 
ship at tea the defendant, who was resident in London, as a security for the 
faidant^" debt then due, and for further advances, and transmitted the same 
aad the* to him, with a letter dated the 27th of the same month, in which 
iimeof the he requested the defendant to hold the assignment till he (Kirk- 
ant'Ttom.^^^'*'^*'^ might want it. The defendant wrote in answer, on the 
piyinswith 12th of Septfmhtr, that he had examined the assignment, «htc!\ 
thcrequi- he thought was no security to him at all, being void of the regu- 
VeVisxly^^ lar forms prescribed by the net of parliament (meaning the re- 
acts of the gistry act after mentioned) ; nil d therefore that he should retoru 
26 Gw. 3. it to Kirkpatrkk. The instrument, however, was not reiamed. 
^ag!?!^. ^"^ *^® bankrupt having communicated with * the attorney who 
68. t[ 16. had prepared it, and obtained advice from him what* further stops 
though vrere proper to be taken by the defendant in order €0 perfect hi* 
•Ucsirepe' title to the ship, by pursuing the requisitions of the registry act, 
completed in the instance of a vessel iit seaj wrote to the defendant to advise 
after the him of the same : in answer to which, the defendant, by leiier 
bankrupt- <J^ted 19th Scptembcrj observed, that the explanation respecting 
CT, aodbe- the security on the ship had not at all relieved his mind on the 
forctheao- subject. And again, by letter of the 12th of fioirmbtr 1800, the 
brought defendant wrote to Kirkpatrick, that as the Mary Ann had soiled 
the pro-* from Hamburgh^ he supposed timt Kirkpatrick had taken care 
perfjr does to get her insured ; addmg, that if he wished to have the assign- 
but the M- nientback again, which he (Kirkpatrick) had made to him (the 
sii^ees of defendant) he would send it or deliver it over to whom £t>i- 
thc bank- patrick pleased. And it was not till the 15th of November that 
^^^fhg the defendant consented to accept of the assignment, threatcn- 
poiiessioo ing the bankrupt at the same time with legal process, in order to 
of soch comt>el a further security for his demand. On the 19th of AV 
troTer? member Kirkpatrick romnttttcd an act of bankruptcy. It funher 
*[4(X)1 appeared, that the bankrupt, when he executed and transmitted 
the assignment of his two third shares in the ship to the defend- 
ant, did not deliver up possession of the original bill of sale oi" 
the same shares to him2»eif, but the same continued in his cnitcdv 
till after the bankruptcy, when it was found in his chest by the 
assignees under the commission. The ship was at sea, or in the 
river Humber^ in the course of her voyage outwards to Ihtn- 
burgh and Nortcay, when the assignmeut was executed and de- 
livered to the defendant, and did not return to the port of Lhtr- 
pool^ where she was registered^ till the 7th of March, I80I. 

KOQC 
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None of the requisites of the registry acts 26 Geo* 3. c. 60, and 1802. 
34 Geo, 3. c. 68. s. 16, made necessary in the case of a transfer ■ 
of property in a ship at sea, ixrere complied with by the defendant Moss 
until the 5th of Deeember, 1800, when all that could then be "^^^ 
done were performed, and the remainder on the arrival of the chak- 
ship in port. sociu 

It was insisted at the trial, that the bankruptcy having inter- 
vened between the original assignment by the bankrupt to the 
defendant, and the 5th of December, y/vhen the requisites of the 
registry acts were complied with, no property passed from the 
bankrupt prior to the period when by law he was divested of the 
power of transferring it; and Le Blanc J. being of that opinion, 
directed the Jury accordingly, who found a verdict /or the 
plaintiffs. 

A rule nisi was obtained in Eos/er term last for setting aside 
the verdict and having anew trial; against which Park, Hoi* 
roydy and Littledate, shewed cause in this term ; and ErMne, 
Gibb$, and Giles, were heard in support of it. It is unneoessary 
to detail the arguments, as they are particularly noticed in the 

" ;ment of the Court* 

The Court took time to consider the case ; and now 

Lawrbncb J. delivered the opinion of Le BlancJi and him* 
self: observing first. That if they had had any doubt they would 
have had the case argued again, as Mr. Justice Grose was not 
present in court when it was argued.^-This was an action of tro* 
ver for a ship, brought bv the plaintiffs, assignees of Kirkpatric^ 
a bankrupt, against the defendant, who claimed two third parts of 
it, as the vendee of KirkptUrick, before his bankruptcy. The facts 
of the case are shortly these : Kirkpatrick being indebted to the 
defendant in more than the value of his share of the ship, in 
August made a bill of sale thereof to the defendant, and sent it flOSI 
to him : but the defendant declined accepting it till the )5th of 
November y J 800: and on the 19th Kirkpatrick became a bank- 
rupt. On the 5th of December, and not before, the requisites of 
the Stat. 34 Geo. 3. c. 68. s. 16, in respect of the transfer of ships 
not in port were complied with ; and within ten days after the 
return of the ship to port, an indorsement was regularly made on 
the certificate of the registry, and the other requisites of the act 
complied with : but at the time of the bankruptcy, the bill of sale 
of two-thirds of the ship from Swainstonc and Crookendale, the 
former owners, remained in the possession of Kirkpatrick* The 
jury having found for the plaintifis, and a new trial having been 
moved for, it has been resisted on two grounds ; first. That the 
plaintiffs are entitled to recover, under the stat. 21 Jac. 1. c, 1% 
because the bill of sale from Swaitistone and Crookendale re- 
mained with Kirkpatrick. Secondly, Because the requisites of 
the Stat. 34 Geo. 3. c. 68, not having been complied with before 
the bankruptcy, the sale was not complete at that time. In an- 
swer to which it has been said by the defendant's counsel. That 
since the stat. 26 Geo. 3. r. 60, and 34 Geo. 3. c.68. 5. 16, which 
provide for a notorious transfer of property in ships, the non-de« 

livery 
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1802. livery of the grand bill of sale will not vitiate the transfer of a 
^»_ ship^ a« that can be no iooger any badge of fraud. And as tp 
Moss the last objection. That as the requisites of the stat. 34 Geo. 3, 
** olfMr?^ were complied with within a reasonable time after the execution 
Char- of the instrument of sale, that will by relation make the ial« 
HQCK* complete from the I5ih of Notemher, a time before the bank* 
ruptcy. As my brother Le Blanc and myself are of opioion 
with the plaintiffs on the second objection, it is not necessary for 
us to say any thing on the first : but thus much may be observed, 
that if we luok at the prevention of frauds, the necessity of the 
[403] quickest comphance with the requisites of the stat. 34 Geo, b, is 
obvious; for if they were delayed, and the grand bill of sale or 
other muniment might remain with the vendor^ adoor wonid be 
opened to the greatest frauds, from the reliance men would place 
on the possession of such bill of sale, when no evidence of any 
transfer from the possessor could be found on searching thie 
registry. 

As^o the second objection ; one of the great objects of the 
btats. ^G & 34 Geo. 3, was to prevent foreigners being concerned 
in British ships, without being subject to the disadvantages ber 
longing to that character ; and [as the most effectual means of 
coming at an immediate knowledge of such transfer j has made 
the validity of the transfer of every ship or vessel, with a very 
few exceptions, depend upon the compliance with certain cir* 
cnmstancesy which must convey to the public the fullest informa- 
tion on that subject. The words of tlie stat. 34 Geo. 3. c. 68t 
«. l6, as they respect the case before us, are, " That if any abip 
or vessel shall be absent from the port to which she belongs when 
any alteration in the. property thereof shall be made, so that an 
indorsement or certificate cannot be immediaiety made, a copy of 
. the bill of sale shall be delivered [to the person authorized to 
mak^ registry, who is to do certain things directed by the act] ; 
and within ten days after such ship or vessel shall return to the 
port to which she belongs, an indorsement shall be made, and 
a copy of it delivered in manner before mentioned ; otherKisc 
such bill of sale, or contract or agreement for sale, shall be 
utterly null and void to all intents and purposes whatsoeter^ 
Such being the words of the act, the public will be most efl^tu- 
ally served by holding, that no interest shall pass from any owner 
in Britisk ships to any other, until the public has that informa- 
TiOil ^'^^ which is so (Essential to its commercial welfare : and the ob- 
*- -^ jects of the parties to such contract will be best consulted by al- 
lowing the longest time to comply with the requisites of the act, 
so as that, which was meant to operate as a certain means of com- 
pelling men to give that information, be not destroyed or weak* 
ened. And fiiis will be done by construing the statute as enact- 
ing, That no bill of sale or other such instrument shall have any 
operation or effect, until the requisites imposed on the parties to 
the sale are complied with : and by not allowing any relation to 
hold good, so as to make the conveyance effectual from any 

antecedent time. By such construction the parties to the con- 
tract 
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tract Will be most strongly called on to comply immediately I803« 
with the reauisites of ihe act ; which not only from its general * » 
scope, Init from the words of it, it is evident were intended to be ^i?!l 
done without delay. And the purchaser will not lose the benefit ^ „gain$i 
of his contract, if at any time he comply with the requisites be- Chak* 
fore the rights of others intervene. But if this act were to be "o*-** 
considered aa giving an indefinite time for the compliance with 
its requisites, it would enable a transfer of property to be made 
to foreigners, who might remain concealed owners until the re« , 

turn of the vessel to her port, which might not be for a. great 
length of time. Or if tne act is to be understood as allowing a 
certain reasonable time for complying with the requisites after 
the execution of thcbill or other contract of sale, and by any 
ioadvertence that time should be exceeded [as to the extent of 
which there may be very different opinions] the consequence 
would be, that the sale would be for ever null and void, however 
great the damage might be to the purchaser. 

This cose has been compared to the cases of enrolments of bar- 
gains and sales under the statute 27. //. 8. ; according to the [H 
construction of which statute, if the deeds be enrolled within the 
six months, the estate will pass. But the words of the two statutes 
are very different ; the statutes ofH, 8. enacts, That no manors^ 
Kindt, &c. shall pass or change where any estate of freehold shall 
be made by any bargain and sale, except the same be by writing 
indented, sealed, and enrolled within six niontiis next after the 
date of the indenture. But the statute of Geo. 3, on the con- 
struction of which we are now deciding, enacts certain things to 
be done, otherwise the bill of sale shall be utterly null and void 
to all intents and purposes: which words are most materially 
different from those in the statute of enrolment. And we are 
not aware of any authority toshew, that if a statute direct certain 
things to be done to give effect to an instrument, without limit- 
ing a time for doing it, that such statute is to be construed as 
if It had said, thai it shall be sufficient if the thing be done 
within a reasonable time ; instead of understanding the statute as 
enacting, that the instrument shall have no operation or effect 
until what the statute requires shall have been complied with. 
For these reasons, my brother Lc Blanc and myself are of opiuion. 
There should not in this case be a new trial. 

Rule discharged. 



[406] 

DiMSDALK against NjEI.SOX. Monday, 

May 3 u/. 

T>ULE to shew cause why interlocutory judgment, signed bylnacoun- 
•"• the plaintiff, should not be set aside with costs lor irre":ula- fp^,*^5'^» 

r 1- I o ^ utiic ae- 

rity, and proceedmgs stayed, &c. fendaot 

put in spe- 
cial bail an trme, he n'..v, plead in abatement, thou|ch the bail be not perfected till after the 
four 'Jaysj if Ihcy be ul'.i^oalely perfected withiu the Lime allowed by the practice of the 
couri. 

The 
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I802* The defendant was arrested at Liverpool on the 15th of Mmf 
■ ■ ■ instant, on vl testatum special caAia$ issned the llth^ retamablem 
^'■•^ one month from Easter (being; Sunday 16th May) ; to which the 
mg^ defendant pot in ipecial bail before a commissioner at Liverpool 
KiauoH. on the 17th May, who then justified by affidavit. On the same 
day the plaintiff filed a declaration conditionally^ and served no- 
' tice thereof on the defendant at Liverpool, and gave#him a mle 
to plead thereto at the same time. The bail-piece was allowed 
and filed with the filacer ; and notice thereof, with a copy of the 
affidavit of the bail, was given to the plaintiff's attorney on the 
80th of May ; and on the same day the defendant filed a plea in 
abatement. Notice of exception to the bail was given on the 
21st ; in consequence of which, notice of justification of the said 
bail by affidavit was given for the 25tb> when the bail did accord- 
ingly justify in conrt. Notwithstanding which the plaintiflp's at- 
torney demanded a plea on the 26th, and afterwards signed jndg- 
ment for, want of it, and gave notice of a writ of inquiry. 

Liitledakf in snpport of the rule, observed. That by the prac« 
r407l ^^^^ (^) ^^^ plaintiff, in a country cause, has twenty days to ex- 
cept to the bail, before which the defendant cannot perfect them ; 
and therefore if the defendant were not to be considered as suffi- 
ciently in court before the perfecting his bail, so as to be entitled 
to plead in abatement, defendants in the country must be altoge- 
ther excluded from pleading in abatement, if the plaintiff choose 
to accept the bail, although it may afterwards appear that pro- 
per bail had been put in in time. 

Scarlett^ contra^ relied od Fenn v. Calvert (b), where a plea 
filed before the bail were perfected was holden a nullity, although 
they afterwards justified ; and therefore the plaintiff was entitled 
to sign judgment as for want of a plea, the bail not having justi* 
fied till after the time for pleading was out. 

Lord Ellbnborouoh C. J. The defendant appears to me to 
be in court after he has put in bail, unless it turn out that the 
bail on exception taken are afterwanf set aside. But if the bail 
are ultimately accepted, the defendant has done every thing 
which it was m his power to do, and therefore ought not to be 
deprived of any benefit which the law gives him* 

LAwasNCB J. observedyThat in the caseof fVnit v. Calvert the 
plea must have been a plea in bar, pleaded after the bail had been 
excepted to, and it would be impossible, if the plaintiff delivered 
his declaration conditionally, and delayed excepting for four 
[4081 days, that a defendant could ever plead in abatement : as by the 
rules of the Court he must plead in abatement within that time. 
Per Curiam^ Rule absolute* 

(a) I Tidd, 134. ib) 4 Term Rep. 578. 

BNO OF BASTEB TERM. 
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IK 

Trinity Term, 
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an 



WiLDEY against Thornton. fune^th 

'T'HE defendant was holden to bail oti an affidavit, stating that An affidavit 
'^ be was *' indebted to the plaintiffin 50/. upon and by virtue to hold to bail 
of a certain agreement dated 30th November 1801, undtr the foi^ a certain 
hands of (the parties) ; whereby each of them bound himself ^^^J°^J|^^^ 
unto the other m the said sum of 60/. for the true performance agreement, 
of the said agreement ; and which agreement the said defendant must shew 
haih neglected and refused to perform on his part,** 8cc. that ilie sum 

Reader moved. That the defendant might be discharged out of** stipulated 
custod;^ on filing common bail, on the insufficiency of the ^*™^"'jy"j^ 
affidavit in not stating what the agreement was, or the breach penalty: 
of it; so that the Court could not know whether the 50/. were [410] 
stipulated damages or a penalty: for the former of whi<jh only statmg that 
the defendant could be holden to special bail. He cited Salh\ th« defendant 
loo. Jnonym., Whitfield v. Whitfield (a), Archer v. Ellard (b), ^^nJ J^^i^r. 
and Brookes v. Friend therein cited, Stinton v. Hughes (c), and tain sum to" 
Hatfield s. Linguard (d), and observed, that since the stat. perform a cer- 
8 & 9 /Fl 3. c. 1 1. s. 8, the penalty was not to be considered as **»« agree. 
the debt even at law ; for execution could not be taken out for it, ?J^"\' *i"^ 
but the real damages must be assessed by the jury. neglected* and 

Espinasse shewed cause in the first instance, and contended reuised to 
that the 60/. for which the defendant had beeif holden to bail perform his 
appeared to be stipulated damages, and not a penal sum: ancfP^^\^"°t 
here it was stated that the agreement had been broken j which ^"**^^^"** 
distinguished this case from Stinton v. Hughes. 

Lord Ellbmborouoh C. J. The rule is clear, that for stipu- 
lated damages the defendant may be holden to bail ; bat not tbr 
a penalty. But the objection here is, that it does not appear on 
the face of the affidavit to be a case of stipulated damages: it is 
not stated what the agreement was, nor in what respect it was 
trpken. 

Fer Curiam, Rule absolute. 



Vol.11, 



(a) Bamet 109. qro. . (i) Sayer 1094 

. (r) 6 Tcim Kv|j, 13. {</) Ibid. 217. 
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1S03. 

■ The King against Palmer. 

June %ut. ^ A K attacliment had issued against an attorney for nonpayment 
The Court -^^ of money recovered by aim for his clients ; under which 
^h^^ff ** ^^ ^^ sheriflf of the city of fVorcczter had levied the snm due upon 
fund his° ^' ^^^ attachment^ put of which he claimed to retain for his pound- 
poundage age : whereupon 

>vhich he had Gumeu moved in the lastterm^ That the said sheriff should pay 
rtrtained out over to the plaintiffs in the cause or their altorney 7'. 15»« (being 
of money le. ^|^^ ^^^ retained by him for hia poundagje on the levy under the 
aitachment attachment) together with the costs of the application. He 
fornon-pay. relied on the claim being unprecedented in the instance of an 
nient of attachment^ which was a criminal proceeding, and not included 

money, there ;„ x\\e stat, 2y Jbliz. c. 4, whick only authorizes sheriffs to take 
tic*c fcTwdr^^* poundage in levying under any txitnt or execution. 
rant it ; and f^g^^y contra, contended that the sheriff was entitled to his 
referred him poundage on executing an attachment for non-payment of 
tp his action money, that being in the nature of a civil remedy, bo one in 
lup o^^to custody upon an attachment for non-payment of costs (a) 
have a right under statute 5 & 67f . 8c ilf. c. 11. s. 3, was holden entitled to 
to it under the be discharged under the Lords' Act. And one convicted in a 
Stat. 23 H 6. penalty under the Lottery Act (b ) was deemed privileged from 
^' 9* arrest on a Sunday. It was there said by Buihr J. to have been 

[A]2] settled of late years, that an attachment for non-performance of an 
award was only in the nature of a civil execution (c). So Ti^lor 
y. Scott (d). In Ji. V JethercH (f) the sheriff was hohleo entitled 
to poundage on levyitig under aii extent; and this is confirmed io 
o Com. Dig. tit« Ftscount, F. I. [Lord EUenborough. The stat. 
Q,\) EliZn c. 4, has the words extent or executioH.1 Lord C. B. 
Coiiiy/M also says, that the sheriff shall have his poundage on 
levying a fine for a misdemeanor by process of B. K., for which 
he cites 2 Jon. 185. The stat. of Elizabeth merely restrained the 
sheriff in certain cases from taking exorbitant fees; but the sta- 
tute under which he claims his fees is the S3 //. 6. c. 9, which 
expressly extends to attachments as well as arrests. 

Gurneif observed. That the omission of the word attachment in 
the latter stat. 29 Eliz. c. 4. when the matt)?r was again iinder the 
review of the Legislature, shewed that they intended to exclude 
the sheriff from taking poundage in such cashes; and thnt con- I 
struction was confirmed by the universal practice since that 
time. Cutia adv. vuft. 

Lord Ellenborovgh C.J. in this term said. That the Court 
considered jt to be a sufficient ground to discharge the mle that 
^ere was no practice to warrant the sheriff in taking' ponnda^ 
in tlijs case. That if he wer^ supposed to be entided to it, ne 
might bring his action for it. 

Rule absolute, bat without Cbsts. 

(a) R. V. Stokes, Cowp. 136. . fkj R. v. Myers, 1 Term Rep. s6s* 
fcj Vide also R. 1;. Pkkeiill, 4 Term Rep.- 809/ 
(iij Ciicd in Cowp. ^94. {e) Parker*s>Rep. 177. 

the 
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1802. 
llie King tf^flriw^^ The Inhabitants of Upper Monday^ 

PaPWORTH. JuruxisU 

T^HE deH^ndaBts^ the inhabitants of a parish, in Cambridgeshire, Under the 
■*' were convicted on an indictment preferred at the assizes fgr *^*' '^ ^^* 
the QOQ-repair of a turnpike road which led through their parish; li^VhisCourt 
which indictment having; been removed by certiorari at the in* mayapportioa 
Stance of the prosecutor into this Court/ a rule was obtained, the hne for 
callihe; oh the defendants to shew cause why a fine oF 1200/. non-repair of 
ihoqia not be imposed on them; 'and calling on the trustees of Ji,J]^nthe*i>a. 
the turnpike to shew cause why the fine and charges should not be rish an4 the 
apportioned between themselves and the parish, trustees of a 

Garrow and fVihon^ on behjilf of the tiustees^ first took ian ob- turnpike, 
jecdpn to the jurisdiction of the Court to apportion the fine at f'^^."^'* ^^ 
all; because the stat. 13 Geo. 3. c. 84, i. 33, which empowers the wcreoriS- 
Court before whom swh indictment or presentment shall be pre- nally pre- 
firred to impose the fine, directs that it shall be apportionecfll>e- ferredatthe 
tween the parish and the trustees in such manner as to the said **««" a"<i 
Court upon consideration shall seem just. The application there- Removed 
fore can only be made to the assizes where the indictment was hither by ccr> 
origiually preferred. tiomri* 

Er$kinc. and Gibbs for the parish said. That if 'such were the 
construction pf tb^ act, this Court would pot impose atiy fine at 
all on the parish, if they were precluded from doing that justice 
between them and the trustees of the turnpike which the Legis- 
lature intended. 

Lord Ellbnbobodoh C.J. I consider the true construction [414j 
of the act to be, that the Court which imposes the fine shall have 
power to apportion it between the parish and the trust. 

The counsel for the trustees then went into a statement of the 
funds of the trust, in order to shew that no part of the fine could 
with security to the creditors and the primary objects of the trust 
be laid upon them : and the counsel for the parish pressing to 
have time to inspect these accounts. 

The Court, after ;ome discussion, consented to enlarge the rule 
for that purpose. 
Jibbott for the prosecution. , 

Rule enlarged* 



mamm^tmt 
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. T AY hOK against Raqvx. Tuesdoj^, 

June %%dm 

N assumpsit to recover 45/. ojn a promissory note, dated Novcm- 1*bc proper 

ber 1801, xhB piaintiff was nonsuited at the tri^l before Lord '^"^R ^^^ ^ 

ZUmb0rmgh at ibe Sittings, because thfe note was oo a St. pro- note°of^45^. is 

IS. 6d, com- 
pofed of three iiffcpetkt sums applicable to diflferent funds under three acts of f arliameot. 
But such a note on a a/, stamp composed of three (jHfTerent sums applieahle to tfu %mni futuU, 
though in Urgtr pn^^ortioas to-each than w«sitquire4, was hoiden valid. 

Xll misso^ 
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1802. missory note stamp, instead of a stamp for U. 6d. only, which it 
■ ' ■ ■ was admitted was the proper stamp for a note of that value at the 
Tatlor time. A rale nisi was obtained for setting aside the nonsait, on 
gainst ^y^^ ground that the stamp used was not only of a greater iralae, 
HAGUE. ^^j therefore covering the proper duty, but it was also a stamp 
peculiarly appropriated to the same kind of instrument, and there- 
fore applicable to the same purposes as the proper stamp. 
[4l5j frs/ctnr and Reader shewed cause against the rule; and re- 

ferred to Robinaon v. Drj/horough (a) and Farr v. Price (b), 
where it was settled that do other than the proper appropriate 
stamp was sufficient, although the revenue were not injured, as 
where a stamp of a greater value was used. It is true that in the 
former case there was a stamp of a different denomination; but 
that does not vary the consideration, because the ground of the 
determination was that the several duties were appropriated to the 
payment of distinct funds. They then attempted to shew that a 
- single 2s. stamp adapted to a promissory note of higher valoe than 
the present, was applicable to different funds from the Is. (idL 
stamp. The stat. dl Geo. 3. c. S5. a. I, repeals all formerstanp- 
duties of this description; and s. 2. re-enacts new duties: 1st, For 
promissory n^tes above 40a. and not exceeding 5/. 5s. a duty of 
Sd» 2dly, For the same above 5/. 5i. and not exceeding SO/, a 
duty of 6^. 3dly, For the same above 30/. and notexceedmgSOl. 
a duty of 9(2., and so on in proportion. The stat. 37 Geo. S. f* 
9O. a. 1, adds id. to notes of the ist class; 2d. to notes of tiie 
2d class; and 3i2. to notes of the 3d class. Lastly, The stat. 4 1 
Ceo. 3. c. lO. 5. 1, adds 2d. to notes of the 1st class ; 4d, to the 
Sd class ; and 6d. to the 3d class. Then, as to the application of 
the duties, all urfder the stat. SI Geo. 3. are by a. 34. (after satis- 
fying certain charges) to go to the consolidated fund. Under the 
stat. 37 Geo. 3. c. 9O. s. 22, the additional duties are applicable ia 
the first instance to the increased charge of any loan made in that 
session, and a distinct account thereof to be kept for t^ years. 
And under the stat. 41 Geo, 3. c. 10. 5. 12, they are to be appUed 
("4161 . in like manner to any loan of that session, and kept apart for ten 
years, and afterwards to be carried to the consolidated fund. The 
several parts then of a la. 6d. stamp appropriated to a note of this 
value are [}d. under the first act, applicable to the consolidated 
fund; 3d. under the second act, applicable to a particular fund; 
and 6d. under the third act, applicable to another particular fnnd. 
Whereas there is no single 25. stamp which is applicable in ade- 
quate proportions to the same funds; nor any 2s. stamp^ however 
made up, which is applicable to a note of this value. 

I'he Court ihereupou desired inquiry to be made how tbe ^• 
stamp on which the promissory note in question was written was 
constkat^d, whether composed of a single sum, or of different 
nums amounting to 2s.: because it was observed that a £a. stamp 
might be composed of la. under the stat. Si Geo. 3.; o(4d. nndtr 
the stat. S7 Geo. 3.^ and of 8(/. under the 41 Geo. 3.: in which 

{nj 6 Term.Rep, j i ; , ' fbj Ante, i tpI. 5$ j 
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CAse the several component parts, would be applicable, ihongli in 
t larger proportion than was necessary, to the several funds to 
which the several component parts of the proper 1$. iSd. stamp was 
directed to be applied. 

The matter stood over to ascertain the fact ; and It appearing 
that the note in question was composed of a Is., a id,, and an 8d. 
stamp, the Court observed that tne fotAidation of the objection 
was now removed ; for it appeared that more tlian sufficient of the 
stamp used was applicable to the respective funds to which the 
proper Is. 6£{. stamp was appropriated. Rule absolute. 

Gibbs, who was to have supported the rule, referred to s. 19 of 
31 Geo. 3; which provides that no promissory note, &c. shall be 
given in evidence in any court, unless " stamped with a lawful 
'* stamp, to denote the duty as by that act directed, or some hightr 
** duty in that act contained," &c. : and the subsequent acts refer 
to ana incorporate the general provisions of the former. 

Lawrbkce J. in the course of discussing the case on the for- 
mer day, adverted to another statute in pari materia $7 Geo, 3. c. 
136. s. 1 ; which enables the commissioners where any note. See. 
is written on a stamp of a different denomination but of an equal 
or greater value than the stamp required, to affix the proper stamp 
oo payment of a penalty of 5/« 
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The King against The Inhabitants of St. Helen, jFednesdat, 

in the City of Worcester. juneiid. 



A! 



An order for 
N order was made by the justices at the Quarter Sessions taxing one 

holden for the county of the city of Worcester . /^rounded on P?^*^*^ V^ *** 

^1 * * 4Q 17 /• ^ a , i ^ ofanother^ 

the Stat. 43 JE/w. c. ^ i . J. ^ under the 

By which order (removed into this Court by certiorari) dated statute ^% 
5th of jipril \H0\, and directed to the churchwardens and over- HHx c. %\ s. 
seers of the poor of the parish of St. Helen ; " after reciting that 3t Jjeld well; 
complaint had been made unto that court, that the parish of Saint ^^ p"?^^^^ 
Andrew in the said city oiWorctster and county of the same city, together with 
was greatly overburthened with poor^ and that the inhabitants of f4183 
the said parish were unable to raise and levy among theaiselves otlie'rs, were 
sufficient sums of money for the msintenance of the poor thereof: incorporated 
and after further reciting that it had also been represented unto fo^ ^^^^ mam- 
that Court that the inhabitanU of the parish of St. Helen in the Jhetr pl^r, 
said city and county of the same city were of sufficient ability to with fixed 
aid and assist the inhabitants of the said parish of St. Aiidrezo in quotas of dbr^ 
the maintenance of the poor tliereof, that Court, upon hearing »»*ibution bc- 
(the parties) and upon due proof, &c. adjudged the said premises o7hc"^undcr 

special ofii- 
cerpy who were empowered to purchase land for the erection of poor-houses and for a burial. 
ground ; there being a proviso in the act in general terms, that nothing therein contained 
should extend to repeal or lessen the power ot justices of the peace «« to tax parishes in aid of 
•thers by virtue of tlie statute 43 £//'«. a» fully as if this act had not been madr." 

A:i to 
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1802 to be true^ &c. ; and did thereby in pnrsaance of the statute ia 

■ that case inade^ rate and assess the said parish of St. Helen at the 

The King gum of 1/. 12s. Sd. monthly and every months in aid of the said 

The rnha. Parish of 5^. Andrew i and did thereby order the oTereeers, &e. of 

bitaiits of St. Helen to pay the said sum of II. 125. %d. to the oyerseersj he. 

St. Helen ot St, Andrew^ from the 5th of October then instant, nntil the Itt 



in WoRCEs- oi April next, for and towards the purposes in the said act mea< 
"*• tionfd/' 

It was not denied but that the order was good under the statote 
of Elizabeth ; but it was contested upon the ground of a local act 
of parliament passed in the 32 Geo, 3. c. 99^ intitled '^ An act for 
*' tne belter relief and employment of the poor of the several pa« 
*^ rishes within the city of frorcesier, and of the parishes of St. 
'* Martin and St* Clement^ which are partly within the city and 
^' partly within, the county of Worcester, and for providing a 
^' Durial-grouud for the use of such parishes/' That act rfcitiqg 
that the poor within the several parishes named (including St, 
Andrew*^ and St. Helens) are supported at a burthensome ex* 
pence; for their assistance and relief incorporates them by the 
r4l91 name of " the wardens of the poor of the several parishes m the 
•" ^' city of FTorcester and of the parishes united therewith;*' and 

directs how the principal officers, therein called *^ Directors,** and 
certain other officers^ shall be chosen from time to time. It then 
enables the directors to purchase land and erect buildings thereon 
for the purposes of the act^ and also to purchase other land for 
'^ a burial ground, for the general use of all the parishes afore- 
'^ said, in manner therein mentioned; which burial ground should 
" be the property of the corporafioiij who were to have all the 
'' produce and beneEt theretrom, allowing to the inhabitants of 
** the parishes the privilege of burial there on payment of 5s. for 
^' each corpse,*' 8cc. It enacts that the directors shall have the 
management of the poor, aiid enables them to inclose part of tKe 
ground next the house of industry for a burial ground tor such as 
die in the said house ; and enables them ^nerally to provide for 
the relief of the poor, placing out apprentices^ &c. It also gives 
them a power to borrow money not exceeding WfiOOL and to 
secure the interest and principal. Then,in order to miste an ade- 
quate fiind for the purposes of the truit^ the directors are ^ em- 
*' powered tojix ana ascertain with as nnich eouality and fairness 
'' as may be, such sums of money (regard oeing had to such 
average of the rates within the 'said several parishes as therein* 
after mentioned) upon the said several parishes, as should be 
^ needful^ from time to time, for paying the interest of the mooey 
<' borrowed, paying off the principal, and defraying the charges 
'' and expences of maintaining the poor, and for all other the 
^' purposes of the act/* It then directs how the quotas of the 
respective parishes are to be fixed, according to the average etpen* 
dilute of each parish for the five preceding year^ &c. Afterwards 
(420] there is a proviso, ** that nothing in this act contained shall ex- 
'' tend^ fcc. to repeal, lessen> Or alter the power of justices of ths 
<^ peace to tax parishes in aid of otbeia by virtue gf the slat. 4i 

Elvt. 
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*' Eliz. or otherwise; but that the same powers shall be and 
" remain as fully and effectually to all intents aocji purposes as if 
" this act hadf never been made." The directors are also 
empowered to grant certificates, and to take bonds of indemnity 
agBHist bastards, and aie enabled to control the overseers in 
appealing against orders of removal of .poor persons. 

Onslow Serjt. took objection to the order, on the ground that 
the act of the 32 Geo, 3, bad superseded the prorisions of tlie 
43 Elix. in this respect ; and that the saving proviso in the stat. 
of Geo, 3, was merely intended to apply as between the incor- 
porated parisfaes and other parishes in the county at large ; for it 
mentions the word parishes generally, and not the said parhhes, 
asia other parts oi' the act, whore the incorporated parishes are 
meant to be referred to. He contended, that the provisions of. 
the two acts were incompatible, and the ^oney to be raised 
aader each was applicable to distinct objects, amongst othqis, 
under the stat. of Geo. S, for the purchase of land and building^ 
ofhoasQS, and the purchase of a burial ground; whereas under 
the Stat, of Elizabeth k could onJy be applied to the employ- 
ment and maintenance of the poor. Different officers too were 
s^ointed to colled the money by the two statutes. The latter 
statute also fixes a certaki proportion of contribution between the 
respective incorporated parishes, which is altogether inconsistent 
with the order in question, and is in effect repealed by it. He 
also commented on the particular wording of the order and the 
Stat. S2 Geo. S. 

Guelee and Jervit contrd, relied principally on the proviso, 
by which the order in question, under the stat. of EHzahtth, was 
saved : though they also contended that the two statutes were 
not inoonsisteot in their general provisions, the one being in aid 
of the other. 

Lofd Ellen BOROU OH C. J. This is a very plain case upon 
the construction of the stat. S3 Geo. 3. which was passed for the 
better maintenanoe of the poor in the citv of fVorcester. The 
several parishes of the city which subsisted distinctly before the 
act, were thereby incorporated for certain purposes ; but for all 
others they still continued to be as distinct as before. Before 
that act they .certainly might have been rated in aid o\ each 
other under the stat. 49 Eliz.\ and for fear it should be doubted 
whether the act of Geo. 3, did not do away the provision of the 
former act in that respect, the proviso in question was introduced, 
in which it is expressly saved. Then it is said that this was only 
intended to apply to extra parishes, and not to the parishes in- 
corporated ; but the wording is general, reserving power to the 
justices to tax parishes in aid of others as fully as before ; that 
extends to all parishes. For this purpose, therefore, the incor- 
porated parishes were still to remain independent as before^ 
whenever the respective quotas directed to be raised under the 
local act were found insufficient to provide for the maintenance 
of their respective poor. 

X 4 Gho6B J. 
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180S. Grose J. The proviso referred to, expressly saves to tbe 

— ^ incorporated parishes the benefit of the 43 Eliz. in this respect 

The KfNO as before the act of Geo. 3. 

T^^Inhabi- LawrencbJ. The proviso is in general virords; and is not 

tants of * narrowed^ as contended for, to other parishes than those incor- 
St. Helen, in porated, but extends to all alfke, as well those in the coonty 

WoKCEs- ait large as those in the county of the city of fVorcnitr, not 
T£R» included in the act (a). It is said that the proviso could not be 
intended to include the incorporated parishes^ because tbe money, 
when raised under the present order, is to be carried to different 
purposes than those directed by the stat. 43 Eliz* nnder which 
It is made. But that is begging the question : the money 
raised under the local act roust indeed be applied as that act 
directs ; but the money raised under the stat. 43 EUz. is to be 
applied as that statute requires. 

Le Blanc J. The argument in support of tbe objection has 
proceeded on the very ground which the proviso was intended to 
obviate : for without the introduction of that proviso it might 
have been argued that the statute had fised oertain quotas 
between the incorporated parishes^ which were meant to be 
irrevocable. But the Legislature having in view that cases 
might occur where those quotas would not be sufficient for (be 
maintenance of the poor of any particular parish, have directed^ 
That notwithstanding the quotas should be fixed between tbe 
incorporated parishes, according to a certain average rate, for the 
purposes of the local act^ yet that money might still be raised as 
oefore, by taxing parishes iii aid of others, under the stat 4d £&. 
for the purposes directed by that statute. And it is no answer to 
say, that the money, when raised under this order, will be 
r4S3l applied to the same purposes as the fund raised under the local 
act ; for if the objects ot the latter be different from those of tbe 
stat. 43 Eliz. it will not follow that the money raised under 
the one, will be applied to the purposes of the other: but the 
money raised under either will be applied to its own respective 
purposes. However, I do not see that the ejects of tne two 
acts are essentially different : the local act was in aid of the 
43 EUz. They have both the same general object, to provide 
for the poor. But it is not necessary to go that length ; because 
if the purposes to which the money is to be applied under the 
two acts be different, it will not follow that tlie money to be 
rsiised under this order will be applied to the purposes of tbs 
local act* 

Order confirmed. 

fa) There were stated to be two other pushes in the city not iadudcd< 
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The King against the Inhabitants pf Hanburv. juneiidl 

TWO justices by an order removed J. Freeman, Mary bis wife, ^ Wring tffi# 
and Jm their daughter, from the parish of Tardebigg, to the J^^",/ ^Hni' 
parish of Uanbury, both in the county of fVorct$Ur. The washing, and 
bessionsj on appeal, confirmed the order, subject to the opinion lodging, and 
of this Court on the following case : The pauper, Jb/m Frecmany to part w a 
a blacksmith, went six-and-thirty years ago to on^' Saunders, a "wfck^s ttonce 
blacksmith, at Hanbury, to know it he wanted a man. Saunders ^^^^ wlunot 
told him that he might come to work for a day or twoi and he warrant a con- 
should see what he could do. The pauper went accordingly on elusion of a 



the following Monday morning, and after two or three days' trial, ^<f«^^hiring, 
Savmders approving of him, the pauper agreed to work for y^nt con^' 
Saunders as a blacksmith, at three shillings and sixpence a week tinned six 



with meat, drink, washing, and lodging at Saunders s house, and r4S4 1 
to part on a week's notice by either party. No such notice was years witn the 
ever given ; but the pauper continuea to serve Saunders until the master, and 
time of his death, which happened about six years afterwards, ^^^ ^^^%a 
without any alteration of terms, except that after he had served ^urin^the 
about four years, the wages were raised from three shillings and period : ani 
sixpence to four shillings a week. The pauper constantly therefore no 
received his week's wages every Saturday night or Sunday morn- settlement 
ing. He went where he pleased on the Sundays, without asking undeT^clT 
leave of his master ; though he was entitled to his board on hiring and 
Sundavs as well as on other days, if he chose to stay at home, service. 
He did not work on Sundays as the apprentices did who were 
kept at home for that purpose, except occasionally when asked 
by bis master. On other days, if he wanted a holiday, he used 
to ask his master for it, who gave it him,' deducting his wages 
for the time. His master also used frequently to set him task- 
work for the day, which he sometimes finished in half the day, 
and then he was at liberty for the rest; but he frequently did 
over-work upon those occasions ; and then he was paid for such 
over-work. The Sessions, being of opinion that this was a 
general hiring, confirmed the order. 

Touchct, in support of the orders, contended, 1st, that the mere 
continoance of the service for six years was sufficient to warrant 
the condusipn that there was a eeneral hiring during the period, 
which the law construes to be a hiring for a year : for which he 
referred to Rex v. Lyth (a), and Rex v. Xro;ig Whatton (b) ; in 
which latter case it appeared that the servant was at first only 
hired for a part of the year. [^Lord^LLGMBORoVGH C.J. Here 
the particular terms of the original agreement are stated, and, [^^^^l 
therefore, we cannot presume that the pauper served under a 
difierent contract.] Sdly, The hiring was for an indefinite time, 
tbongh the rate of wages was calculated at so mucli a week : 
an(l when the wages were raised, nothing was said about time. 



M S Term Rep. 317. (hj lb, 447. 



At 



m cJases ih trinity term 

1B02. At any rate, it was a question of fact f<Sr the Sessions, and there 
— was evidence sufficient to warrant the conclusion, ihey have 
The Kitio drawn. The reservation of weekly wages in Ret y. Hampr€ston 
Thcllnha- ^^)' ^'^ not prevent tlie operation of a general hiring, 
bitants^if fiiWiand Jf iris con twt, were stojrt by the Court. . 

Ha«c*uaY. Lord EuENBoaoucH C. J. The cases of JUx v. Deiham {b\ 
Rex v., Brandmnch (cj, and Rex v. Newton Totuy (d), have ex- 
pressly decided this point. The fir^t of these was mudi stronger 
than the present; for that was a hiring at so much a week* 
'< summer and winter." But Lord Mansfield said that all the 
cases required a hiring for a year ; but that was only a hiring at 
80 much a weelc. So in Rex v. Brandninch, Lord Manmeld 
observed, that the pauper was under no obligation to serve for a 
year ; and unless that be so, it is clear there can be no settle- 
ment gained. The case of Hampreston turned on the circom- 
stance of a month's notice to quit being required j but here Ac 
contract was determinable at a week's notice. And though the 
Sessions have drawn a conclusion that this was a general hiring, 

}ret it is clear that they meant only to slate it as a conclusion of 
aw from the antecedent facts, the propriety of which tliey meant 
£426] to refer to us. But here there is no ground for presuming a 
general hiring ; for it appears expressly what the original agree- 
ment was in facj, which negatives a hiring for a year. 

Per CnrianL Both Orders quashed. 

(a) 5 Term Rep. 005. (*) Burr. S. C. 653. (0 J>- ^^*' 

<</) 2 Term Rep. 453, and vide Rcic. v. Odiham, ib. 6**, S. P. 



FriJaj, Maitland and Others against Goldney and Another. 

June 25th. 

Inajastifica. TN an action on the case, the first count of the declaration 
tionot slander -I stated, that whereas the plaintiffs before JkforrA 1800, ererciied 
that the de- jp copartnership the trade of merchants and dealers in wool, 
Jhc'^oS^''* and conducted themselves with honesty in such, trade, nod 
authorof it at delivered just and true accounts to thenr customers, &c. and 
the time, it is before the publishing the libel after mentioned, enjoyeil in their 
not sufficient said trade a good nianie and credit; and the confidence of their 
to allege that ougtomcrs : and whereas one Henry Guy, before the said UarAi 
slandKled «nd until the time of composing and puWisbitig the libels lierein- 
such and such after first and secondly mentioned, was a customer <»f the plain- 
words, or to tiffs in their snid trade Vnnd the plaintiffs had always delivered to 
thai effect ; al- \^\^ j^^j ^^d true accounts, &c. : and whereas the ptaintift bid 
libe?deda2d « '^ng time before, &c. to w!t, 00 1st Mardt I^JOO, made out and 
oil the defend- »ent to Guy a true account of certain deahngs between him and 
aot stated 

that another had spoken the same slanderous words of the pbintiff, ^r^wor^ to4ha4^i s 
bur the defendant must give the very words used, tho' it be only necessary to prove »mc 
matcrtal part of them. ^. Whcthera defendant can, by n4ming the original author, juslity 
the pi.blishing in writing slanderous words spoken by such other j especially t^ier humf-t 
that they 'soe^^unfiiundait , 
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Aem in their trade, upon the receipt of which accnnt Gujf iWS. 
afterwards hastily and rashly uttered certain ^xpressionsj import- — — 
ing that he was dissatisfied with the said acccMuit^ and very much MAiTjJuia 
disapproved thereof; but afterwards, and long before the eompcmng ^ ^^f^i 
and publishing of the libel (in question) tl^c conduct of ihe plain- v^**«**^ 
tiffs with respect to the said account, Slc wasf^lty explained 
andjmtyied to the said H. Guy, and be was fully satiffted there^ [427] 
with, and thenceforth, until, and at the time of publishing that 
libel, reposed his entice esteem and confidence in the plaintiffs m 
their said trade, and continued to deal with them, &c« '^of^I 
which premises the defendants,'' afterwards and tcfore ibe 
publication of the libel hereinafter next mentioned had notice; 
yet the defendants wetl knowing the premises,' but maliciously 
contriving and intending to injure the plaintiffs in their said trade, 
and to cause them to be believed to be^ilty of dii^honesty and 
making false accounts, &c. on the l4thJ)ecetnber 1801, at, &o, 
unlawiully and maliciously composed and published a certaia 
libel of and concerning the said plaintiffs, *^ and of and concern* 
ing the said account so by them made out and sent to the said 
IL GuyP and of and concerning the said H. Guy^ and the 
aforesaid expressions so by him uttered, to the tenor and effect 
following, viz. 

" Thomas Goldney of Chimenham, i;c. and Harry Goidney^ 
of, &c. clothiers, severally make oath and say,— and &'&t the said 
Hm Goldney for himself saith^Tbat some time in the latter end of 
March l8(X>, he was present at the ffbiie Hart Inn in Chippen^ 
ham aforesaid, and then and there heard Henry Guy of CHippeU' 
ham aforesaid, clothier, publicly declare that he had just received 
(the plaintiffs) account, &c. that the account was near 400 /. less 
than he expected, and that their (meaning the plaintiffs) conduct 
was worse than robbing on the highway, or words to that effect^ 
and that he would immediately go to London and bring an 
action against them ; and this deponent, T. Goldney^ for himself 
saith. That soon after the said H. Guy had received his account 
from the house of (the plaintiffs) as this deponent believes, the' 
said R, Guy came to. tnis deponent's countii^-house, at Chip-, 
pmham aforesaid, and then and there asked this deponent, 
T. Goldney, whether he had received his account from the r4381 
plaintiffs ; and this deponent replied, that he had received his 
account ; and the said ti. Gm asked him, tiie said T. Goldney, 
how his account was, and said that they (meaning the plaintiffji) 
had rohbed him of near 400/ ; that it was as bad as robbinflr on the 
highway, and that he would arrest the house, and drop allkind of 
connection with them ; '^ or words to that purport and effect.** 
The second count only differed from the first in not suting that 
the words spoken by Guy were '^ hastily and rashly uttered;" 
and in onl^ stating that Guy was afterwards satisfied with 'the 
account, without stating that the plaintiffs* conduct was justified 
to him. The third count cliarged the libel to relate to a certain 
account therein alleged to have been delivered by the plaintiffs to 
Guy ; bat did not «tate that an account bad bc^n delivered, or 

that 
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« 

1803 tbat Guy had expressed himself to be dlssatisGed witli it^ or that 
. — — he was afterwards satisfied ; or that the defendants knew those 

ot V^ facts before the publication of the libel in question. 
GoxDKfiT. Picas. lst> Not Guilty. 2. As to the first and second couotsi 
the defendants justified Jointly^ that before the respective times of 
composing and publishing the said supposed libels respectively, 
8cc. to wit, on the 1st ox April, 1800, the said H. Goidnty was 
present at the said While JIart Inn in Chippenham aforesaid, 
and then and there did hear the said H. Guy publicly declare 
to the effect /Mowing, that is to say, fliat he had just received 
Afaitland's account (meaning his annual account from the house 
of the plaintiffs); that the account was near 400/. less than he 
expected; and that their (meaning the plaintiffs) conduct was 
worse than robbing on the highway; and« that he would 
immediately go to London and bring an action against them." 

c-jAQ-1 And the defendants further pleaded, That soon after the said 

i-^ J H, Guy had received the saia account, 8cc. from the plaintifis, 
before the respective times of composing and publishine the said 
supposed libels respectively, &c. to wit, on, &c. the said H. Guy 
came to his, 2', Goldney\ compting-house, at Chippenham afore* 
said, and then and there asked the said T. Goldney whether be 
had received his account from (the plaintiffs) ; and the «aid 
H. Guy then and thereupon asked him, the said T. Goldney^ 
how his account was, and then and there said to the effect follow- 
ing, that is to say, that they (meaning the plaintiffs) had robbed 
him of near 400i. ; that it was as bad as robbing on the highway, 
and that he would arrest the house, and drop all kind of con- 
nexion with them, to wit, at, &c. wherefore the defendants at the 
said respective times when, &c. composed and published the said 
libels, 'k.c* The defendants also justified separately to the third 
count in the like manner. 

To these justifications there were demurrers, assigning for 
special causes, that the defendants have not by their second plea 
justified or answered the special matter in the mducements to the 
first and second counts respectively contained, nor have averred 
that the matters ia that plea alleged to have been declared and 
aaid by the said H, Guy are, or that any part thereof is true ; nor 
that the said H. Guy^ or any other persons or persons than the 
defendants, ever wrote or printed, &c. those matters or any part 
thereof: nor have they, the defendants, in or by that plea denied 
that before the composing or publishing the said libels in those 
counts respectively mentioned, or either of them, the coodoct of 
the plaintiffs respecting the said accounts, 8cc. was explained and 
justified to the said //. Guy, and that he was satisfied therewithj 
and reposed his esteem and confidence in them, and continued 

[430j to deal with and employ them in their said trade, and that they, 
the defendants, had notice thereof: and also for that the matters 
contained in that plea do not amount to any traverse or denial 
of the said first and second counts, but are consistent therewith : 
neither do those matters contain any justification or excuse of 

the 



iM THE Forty-second Year of GEORGE IlL 430 

die malice or misconduct of the defendantsj or of the causes of 1802* 
action^ &c. Also^ that the matter thereby attempted to be put ia ■ 

issue is immaterial and irrelevant, 8cc« Similar cases of demurrer Maitlaub 
were assigned to the third plea. q T^|!^'*. 

^((60^^, in support of the demurrers, contended, 1st, That no 
person could justify the publishing m print or writing, slanderous 
words tpoken of another, although he named the speaker. But^ 
SdlVj i^ be could, he must at any rate publish the e^nact words, 
and not take upon himself to iudge of the import and effect of 
them. Sdiy (which applied only to the demurrers to»the pleas to 
the-two first counts) That in no case could the publication of 
slanderous words spoken by another be justified after the pub- 
lisher knew that the person who uttered the slander was con- 
vinced of his mistake* 1* There is a great difference between 
the malignity and injurious consequences of slanderous words 
^foktn 9XiA written \ the one is sudden and fleeting, the other is 
permanent, more deliberate, and^^nore widely disseminated. 
This distinction is recognized in the books; for many words^ 
which, if spoken, would not be actionable, are actionable if 
written ; as in Bell v. Stone (a), where many cases to that > 
purpose are collected : Austin v. Culpepper (b), Harmon v. Delany 
(c), King v. Lake (d), Fillers v. Mousley (e), and Sanson v. [431] 
Stewart (f). But it will be said' that it is the same whether the 
slander were all spoken or all written ; and that no action will 
lie in either case, if the original author of it were named at the 
time ; and Lord Northan^ton*s case (g) may be relied on for 
this purpose: but that was not the point m judenient; for 
ultimately all the defendants there were punished. The case of 
Crawford v. Middleton (/i), is to be sure in point ; but T^isden J. 
differed from the rest of the Court ; and his opinion is the more 
entitled to weight; for certainly it was not necessary, as the 
three other Judges supposed, to allege in the declaration, by way 
of negative, that the defendant had not met any person on the 
road who had told him the slanderous words imputed. The case 
of Davis V. Lezvis (i) only decides the converse of the proposition, 
that as the defendant did not at the time of repeating the slander 
name the party who uttered it to him, it was not sufficient to 
name him in his plea. Sound policy is against the admission, 
much more the extension of this kind of justification ; for every 
repetition of a slander is a new injury, and sometimes is an 
aggravation of the first ; as, if the occasion be more public, or 
the slanderer a person of greater weight. By the rule of the civil 
laWy every publisher of slander was punishable as .the original 
author. Codex, lib. Q, tit. 36, 2. At any rate, however, the 
party Justifying muHt take care to publish, if at all, the exact 
words of the original author of the slander^ and not what he is 



{ 



a) I Bos. JlrPuH. 331. (h) Skin. 124, and x Show, 3T3. 

c) 2 Stra. 899, and Fitzg. 253. (t/; Hardr. 470, i Saund. no. 

l^r) X WiU. 403, to I Term Rep. 74S. 

(4f)^ XX Co. 134. (/i) I Lev. 81; 
(0 T Term. Rep. 17. 
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pleased to call the ptttfori and tfect of the flanderoos worth. In 
actions for slaader, and indictmeiitt b^ libels, as welt as ia jus- 
tificatory pleas of this sbrt^ it is always asaal lo stale the words 
themselves, and not the effect of them ; for otherwise the psm 
pieadiag makes hiasself ft Jiidce for the purport and effect, which 
the law does not admit. The very reason why the seoood 
speaker is excusable in any case is, because he gives to the paitf 
injarcd a certain cause of action against the original speaker ; 
but that is not the case here; for if the plaintiff were to charge 
the first speaker in an action of slander, and only allege in his 
declaration that he had spoken such and such words, or io tkai 
efftctj •**- that would not sustain the action : neither waoid it 
sufioe if the words were stated without that addition, if the 
present defendants when called as witnesses, could only prove 
what they have in their plea here alleged. For though it be not 
necessary lo prove all the v^ry words which are laio, yet some 
certain words must be proved, agreeing in substance with the 
words laid. But^ ddly, no person is allowed to publish the hasty 
slander of anothcir, aftei be knows that the person who first 
attered it is convinced that he was mistaken, "this is specially 
charged against the defendants in the first count, and is the ^ist 
of that count, and must be proved by the plaintiA; otherwise, 
under the general issue the defendants will be entitled to a 
verdict; the special plea to it therefore amounts to no more 
than the general issue. In Gerard v. Dickemom (a), it was 
holden, That slander spoksn by the defendant against his own 
knowledge, made him liable at all events. 

Hoiroyd contri, said be should first consider the special plea 
to the Sd count; because if that were not good, of course the 
others coaM not be maintained. To qiaintain an aetiom for 
slander, the words spoken or written must be falde as well as 
malicious. This was so settled in Lord UorthampiorCn case (b), 
aad all the subsequent cases. The fourth point there resolved 
was, that in a private action for slanderi if J. 5* publish that he 
bath heard J. iV. say that J. 6. was a traitor or thief, in an 
Itction on the case, if the truth be such, he may justify. The 
$ame was considered in DavU v. Lewii (c). But it is attempted 
to distinguish this from other cases, because the defendants 
published in writing that which before was only wpokm. 
Admitting, however, that there may be a distinction in the 
respect stated, namely, where the words were not actionable 
before they were reduced into writing, that dtstinetknf does not 
Apply here; because the Mrords in question having been spoken 

£f the plain ufis in their trade', were in themselves actionable, as 
luch so as if they bad been originally written. And as to tbe 
greater mischief of written than of parol slander, tbe law has 

Provided an additional; remedy for it, namely, by indictment, 
[either does the mere statiag that another person said such mod 
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Buch things of tbe plaintiffs give any confirmation of or authen* 1802« 
4icity to tne slander, as it must still stand upon the authority of — — 
the original propagator of it. Nor is any special damage charged MAiTUbH* 
to have ensued from it« Therefore, all that the defeudauts said be- a?^'^^ 
in^ true, and no special damage being stated, no action lies, there ^^^^^^^* 
being neither damnum nor injuria, [hord Elknbi^foitgh desired 
that he vyould endeavour to answer tbe objection, which pressed 
chiefly on the attention of the Court, that on the information as 
.disclosed by the pleas, the plHiiitifts could not have maintained an 
action against Guy for the slander.] The usual way to be sure iti 
declaring in these actions, is to state that the defendant spoke such 
and such words; but it has never been holden necessary to prove 1*4342 
every identical word as laid : proving the substanee of them is 
sulScienl. It is so in the case of libels ; though there, \Jl the party 
affect to set out the very words, he must prove them. Here the 
words themselves are given, though the defendants have also 
added, or to that effects But it would be sufficient for the plain* 
tiflsto deelare on those words against Guy, though tbe^ could . 
only prove words to the same effect. [^Lawrence J • Though it 
be not necessary to prove all the very words alleged, yet it is ne* 
cessary to prove some material part of them ; and it would not be 
sufficient to prove equivalent words of slander.]. The demurrer 
admits the words justified to be substantially the same as those 
spoken. With respect to the justification pleaded to the first and 
second counts, admitting that an action lies for publishing 
slander oiiginally uttered by another after knowledge by the de- 
fendant that it was untrue, yet that is no cause of demurrer to the 
justification pleaded ; but such previous knowledge should have 
been specially replied, in order to shew that the plaintiffs meant 
to rely on it; because, as it is stated in the declaration, it is mere 
matter of aggravation, and need not have been proved ; the gist 
of the action not being tbe knowledge, but the falsely and mali- 
ciously publishing the libel, ^s where to an action for avolun- 
tury escape, the defendant may plead a recaption as if in cfise of a 
negligent escape; and if the plaintiff mean to rely on ihevoluri' 
tary escape, he mubt reply it speciajly ; because the actual escape 
is the gist of the complaint, and tbe allegation in the declaration, 
of its being voluntary^ is only to be taken as matter of aggrava- 
tion, unless the plaintiff by his replication shew that he insists on 
it as a siibstantive cause of action (a)^ So in an action on a r435l 
bond, in which the condition is staled and breaches assigned in ^ ^ 
, the declaration, yet if tbe defendant plead performance, it has 
never been holden that the plaintiff must not insist on the breaches 
io his replication. So in an action of trespass for impounding 
cattle ana converting them to tbe defendant's use, the conversion 
is not the gist of the complaint, though it may become so by the 
replication; and the conversion need not be answered by the 
.plf?a (b)m Here it would have been sufficient, on the plea of the 

/a) Sir R. Bovy's case, i Yentr. a 17. and vide Bonafous v* Walkir, 
« Term Rep i ti(S. 
(bj Djrc v. Leatherdalc'i 3 Wils. ;|0. 

weneral 
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i80S. general issue to the first couDtj for the plaintifis to have proved 

— — , tiie publication, without any of the previous circumstances in 

Maitland aggravation. And if a special plea select a fact not mate- 

Gomv'et '^'^l ^^ maintain the declaration, and put that in issue^ itisde* 

' murrable. 

Abbott f in repljr, insisted that the plavntiiFs conid only sostain 
the two first counts, by proving the several matters alleged 
therein, prior to the publication, which, as there stated, grew oat 
of suchprevious matter, and was inseparably, connected there* 
with. The libel is charged to have been published of and con- 
cerning the said acvount so made out and sent to the said Guy, 
and of and concerning the said Gwf, and the aforesaid expres- 
sions so by him uttered, &c. which expressions are before stated 
to have been utterfed hastily and rashly, and the matter to have 
been explained to Guy's satisfaction, and this with the knowledge 
of the oefendants before the publication of the libel. The plea 
does not allege that the words spoken by Guy were true, but onjy 
{436] that in fact he had uttered such words, or to that eff'ecti therefore, 
unless it would be sufficient for the plaintifis to declare in that 
manner against Gay, the defendants have not given them a cer- 
tarn cause of action over by their plea; and it must be taken that 
the defendants, when called as witnesses in such action, could 
prove no otherwise than as they have pleaded, which would not 
be sufficient. But at any rate, there is a great difference between 
written and oral slander: and, for the reasons before given, the 
rule laid down in Lord Northampton's case does not apply to tba 
present. 

Lord ELLBNBoaouGH C. J. Without considering the extent 
of the rule laid down in Lord "NorthamptoW^ case, ot which it is 
sufficient at present to observe that that was a case of oral, and this 
is one of written slander, the ground on which we are disposed to 
decide the present question steers clear of that aad all other cases. 
In order to maintain this species of action, it is necessaiy that there 
should be malice in the defendant and an injury to the plaintiff, 
and that the words should be untrue. By the first count the 
charge in substance against the defendants is, that they revived 
and published an injurious report of the plaintiffs, which had been 
made by anotlier person, who was afterwaids convinced that be 
had uttered the words hastily and rashly ; and that the defendants 
did this with full knowledge of all those circumstances. All the 
several allegations of the previous report, the subsequent ezpla- 
nation of tne plaintiffs' conduct to Guy, bis satisfaction with it» 
and the defendants* knowledge of it, are so interwoven by the 
pleading with the publication of the libel, that they could not be 
severed from it ; so that the plaintiffs could sustain that count by 
proof the publication alone of the libel without such explanatory 
r4371 circumsunces. The plaintiffs could not entitle themsdves to 
recover on it unless all were proved. The count then centains a 
charge against the dei'endante that they published the sltinder with 
a knowledge that the person who had originally uttered it was 
satisfied that it was untrue. The fact therefor^ of such previous 

uttering 
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uttering was merely used by the defendants as a pretence for pub- 1802.. 

lishing the aao^e slander : that shews malice in the defendants^ and ■ 

an injury to the plaintiffs. But without going into that point, at Maitlawd 

all events, in order to justify the parties revivinff the slander by ^^•^^'"'^ 

naming the original author of it, they must so disclose the matter 

as to give the plaintiffs a certain cause of action against the party 

named : now here they only state that the other uttered sucn 

words, or to thai effect; and if the defendants when called -as wit* 

nesses to support the action against Guy, could only prove that he 

uttered woras to the effect of those set forth, that would not be 

sufficient. On this ground alone, without going into the other 

objection, it is enough for us to say that the justification cannot 

be supported. 

Lawrbncb J. (a) I am of the same opinion on the ground stated 
by my Lord, without going into Lord Northampton s case siS applied 
to written slander. And without considering whether or not it be ne- 
cessary to prove all the previous allegations in the two first counts, 
it is sufficient to say, according to the rule in Ld. Northampton's case, 
supported in the late case of Davis v. Lewis^ 7 Term Rep. Ij, that 
in order to justify the repetition of slanderous words spoken by 
another, the defendant must give a certain cause of action against 
that other; and that must be done not only by naming the author 
of the slander, but also by giving the very words used : and it is [438] 
not sufficient either to state words to the same effect, or to prove 
words to the effect of those alleged. For I take the rule in actions 
of this sort to be, that though ttie plaintiff need not prove all the 
words laid, yet he must prove so much of them as is sufficient 
to sustain his cause of action ; and it is not enough for him to prove 
equivalent words of slander. 

Lb' Blanc J. Without entering into the consideration of Lord . 
Northampton's case, the rule is clearly established, that in order to 
justify the repetition of slander, the defendant must state the name 
of the person by whom it was first uttered, so *is to furnish the 
plaintiff with a cause of action against him. But this rule would 
be nugatory if the defendant were merely to naaie the person 
without also stating what he l\ad uttered wuh such precision as to 
enable the plaintiff to maintain his action against him. For this 
purpose the defendant must state the very words themselves used, 
and not merely the effect of them. With respect to the two first 
counts, they state circumstances which shew that though the de- 
fendants only published slander which had before been uttered by 
another person named, yet that it was published by the defendants 
under such circumstances as do not appear to me to come within 
any of the cases where such previous uttering has becu holden to 
be a justification to another by whom it was revived. 

Judgment for the Plaintiffs. 

(/i) Orgse J. was absent, fro|n indisposition. 
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jaluii th . S A M p s o X agauist Brown and An otJ>er . 

error allowed, T^^f^' plaintiff declared as of HiL 42 Geo. ». in scire facias 
tlioughnot ' "^ fvgainst the defendants as bail of one John Mac Guire^ and 
icnirncd, is stated tlic first writ against the principal to he teued the *25th 
m Itself a Jw«c, 41 Geo. Sy returnable on Friday next afier the morrow of 
^nS^i!rfr«?^' -''^ SouU, to which nihil was returned ; and then stated a second 
pleaded by w>'i^ returnable on ihursdaif^ on the morrow 01 o/. Martin; to 
the bail to which a nothei i«7/// was returned : and thereupon the plaintifT 
have been prayed execution to be adjudtjcd to him of the debt and damages, 

issued and accordini' to the form oF the recognizance of bail. 

allowed after . ,^, v r- « • 1 • . ir /« • • i« 

the issuiMiy Plea, that after the judguienl ajLcain^t Mac Outre a writ of capias 

ajid before .nd satisfaciendum issued'?* gainst him, flirccted to the sheriff, re- 
the return of tumable on fVtdnc&day next after 1. 5 days of the Holy Trinifi/^ 
theca. sa. SLud that before the same teas returnabJe or returned, viz. on \Jih 

tsrtfln^l^y ^<. June I8O1, a writ of error u as duh/ iasncd out oi' Chancery di- 
principal, so •/ , J 1 «.- * 1 1 1 1 y-»i • i* 1 • r »?» ▼> 

as to avoid rected to Lord KenyoHy the then Loiq Chret Justice of B. n.> 

proceedings comtTianding hioi that the record and proceedings of the said 6ait 
against them and judgment (against the principal) should be brought before the 
Ilp^nThe^re*^ Justices of C. B^and Barons of tiie Exchequer in the Exchequer- 
cognizance of chamber pn Tuesday the ^i3i Jane 1801, according to the form 
bdH, prose- of the statute, &c. 'os by the said writ of error now remaining- with 




hvr such writ or returnable, viz. on ifith June I80I, was duly allowed, 8cc. ac- 
*^^^V^a' cording to the course and practice i»f the said Court. The plea 

•[440j x[\en averred that the said wiit of ca. sa. oo ijjsued against Mac 
Guirej viz. on the l9th of June iHOl, kus returned by the sheriff 
pending the said writ of error^ and whilst the s.ime was in iull 
force and effect, and during the time that the said writ of error 
\i'as a supersedeas to the .said ca. sa* upon the said judgment, and 
wholly superseded tiie execution of any such writ. And that 
Mac Guire, after giving the said judijmeni, i\nd before the issuing 
of any other ca. sa. ag^MOSt him, viz. on I^iili November iBOl, 
surrendered iiiiuseif, 8cc. in satisfaction of the judgment and ia 
discharge of his bail, &c. 

Reidic'^tion ; that on Tuesday next afier the octave of 5f, 
Martin, 4'2 Geo. S, a certain rule or orckr was applied for by the 
defenduuc, and was made by the said Court of R. K., whereby ^ 
reading the affidavit of h>M. it was ordered that the plaintiff 
shouldon Friday next after 15 days of St, Martin then next, 
shew cause why ail proceedings against the bailof A/ac Guire 
should not be set aside for irregularity 5 it then .stated that the 
said affidavit of fF. M. set forth the several matters in the de- 
fendants plea alleged, touching the issuing and return of tiie said 
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ca, sa, ftod the issuing and allowance of the said writ of error; and I802» 
that such proceedings were had on the snid rule thiit afterwards, — — — 
viz. on Saturday next after l5 days of St.Murtifi, cause was shewn Sampson 
on behalf of the plaintif!', and the rule was discharged, &c. bTowk 

To this there was a demurrer, shcwin^^ for special causes, 
amongst others, that it does not appear by the replication that the 
said rules or orders therein alleged to be made, were marie in tiie 
said cause now depcudiiig on the said recognizance. There were [4413 
several other causes assigne<l: but as it Was admitted that the re- 
plication was bad, and the whole argument turned on the validity 
of the plea, it is unnecessary to state the rest, which applied to 
parts of the replication not heiein stioutzerbatim. 

ff^gfej/t in support (of the demurrer to the replication, and) of 
the plea, contended that the allowance of a writ of error operated 
as an absolute supersedeas in law, so as to avoid i\rv turther pr - 
ceeding, without any express notice to the plaintiff b'.How not to 
proceed. 2 liol jhr. 49'i. I. lo. Smith v. Cave yd). Parkins v. 
lToo1a%lon (h), iSweitupple v. Goodftlhw(c)^ Smith v. Sicholson (d), 
Dudlajf V. Stokes (e), rtrryw Campbell {f), BtNU'ell w. Black {g)^ 
and Siil/er v. Netcbald {h) ; so that even a return of 7i6?t est imen- 
ttts by the sheriff' (after a writ of error allowed) to a capias issued 
btffore is a nullity; for, as it is said, the sheriff cannot even 
look after the dcfenda'rt to ground such a return upon. Though 
in Miller v. Kewbald the Court said they sometimes refused on 
summary application to styy proceedings pending a writ of error, 
leaving the party to his ordinary remedy. Whatever may have 
been formerly practised, it is no longer required, if it ever were, 
to sue out a 'writ of supersedeas upon the allowance of the writ of 
error: aiH the only instances whete it has been d(\r.e in modern 
times have been where a defendant havinp; been taken in execution 
could not get his discharge without It, l^ut here the writ not hav- 
ing been execut«fd, there was nothing to supeisede. These de-- 
lendants too (the bail) were no parties lo tiie original suit, and {"44-] 
have no notice of tlje default of tlie prrucipal till after the return 
tu the capias. But thf^ capias mu>t l)t: rcluniabU before the issu- 
io<» of the Sci/Y /i</*is iiiiainsi the hail, ihoHiih no i^>ueci»M betaken 
on the time when it was in fatt returned yi), Ai;tl lliough it liad 
been coinpeieiii to llu in to liavc >^\wi\ out a writ or supersedeas, at 
le«st it was a matter of disvrcii«'U which they were not bound to 
do. 

Marryat contrd. This is an attempt to plead matter of practice 
which is nor allowable. lu a case of Carmiihatl v. Truutbeck and 
anotlier, bail of Chandler, in Easter term 1784; to an action by 
the assigMt-e <d* the b:id boiul, it Wei's pleaded tliat the cause was out 
of com t ft)r wHUt of a declaration before the assignment; and on 
demurrer the Court held, that as a matter of pruciice 11 was not 

(a) 3 Lev. 312. (^) I Salk. 311. (0 * Stra. 867. 

(</) Jbid. X1S6. and 1 Ld. K;iyai. 126a. (e) x BUc. Rep. 1183. 

(/) 3 Term Rep. 390. (^) Jbid. 643. 

{/t) Ante. I vol. 662. and vide Mcritcnv. Stevens, VVillcs 271. 

(0 3 Term K^p. 3^0. 

Y 9i pleadable; 
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IS02. pl€ndi»l)!e ; and thereupon the plaintiff hndjiulgment. Now ihe 

. return of the CJlpin^ is ni^re matter oF prHrtice, as appears iVom 

. Avx^soit j3^// y^ Alaniicaptors of Rus$t^i{a). Even the issuing ot" the writ 
Bjlowii. ^' capuis ad satts/aciemdum against llie principal^ is with res|)ect lo 
the bail only matter of practice not required by any law, and mere- 
ly intended to give the bail notice to render the principal. There 
is no instance of the allowance of a writ of error (by way ofsuper- 
siedea«) being put on the record by plea,' although the occasion 
must continually have occurred. It is the daily practice to applv 
to the Court to stay proceedings pending a writ of error, which w 
sometimes refused if it appear to have been sued out fur delay ; 
and sometimes plaintiffs obtain leave to sire out execution peodiDg 
a writ of error. In all these cases, if this plea be good, the Court 
[4^$^ would be authorizing a trespass. Neitlier would such applications 
for slay of proceedings he made, since a plaintiff would be a tres- 
passer if lie proceeded at all after the allowance of a writ of error. 
This shews that such allowance operating as a supersedeas is aiere- 
ly founded on the practice of the Court, and not on any general 
rule of law. Here the writ of error was not allowed till after the 
issuing of the capias, and the objection is that the sheriff afterwanis 
jeturned the writ, which it was his duty to do unless prohibited by 
some other equivalent authority. But no notice is stated to the 
sheriff of such allowance ; and he was not bound to take jadicial 
notice of it, however the party in the cause may be so ; tlioagb 
even after notice the sheriff may return to the Court that he has 
done nothing under the writ. And according to Hursi v.' Cw(^) 
the return and filing of the capias is mere matter of form; andbv 
Gee V. Fane (c) the return may be filed even after the issuing of 
the scire facias. At any rate the allowance of the writ of error is 
not of itself a supersedeas, but only becomes so by a rule of court 
or by a writ of supersedeas. / He then referred to iRast. Soy.p/-^* 
and Clift. 6g3. pL CO. Precedents of writs of supersedeas to the 
sheriff on the ground of a writ of ei ror allowed. Btev. Jud. 34l« 
Fitzk. Ntf. Bf\ 239. E. Reg, 129^ and many other precedents re- 
ferred to in Torai$end^% tables*. So the stat. 5 Jac. 1. c. 8. requir- 
ing bail in error recognizes the practice of issuing writs of superse- 
deas. [Lord Elleuborough. The words of that statute are, *'ih»t 
" DO execution shall be stayed upon or by any writ of error oRSii- 
*''^frsfe/ffls thereupon to be sued, &c. llrlle^s," &c. ; which she* 
that the Legislature recognized the staying of proceeding"* as^ell 
r4'!4] l>y the allowance of the writ of error itself as by the writ of super- 
sedeas.] The writ of error allowed may stay the issuing oflhf 
writ of execution ; bwl after the latter has issued, the writ ofs|^* 
persedeas is necessary to stay the execution a|(d prevent the sheiif 
doing any thing under it. In the case cited from 2 lioL jtbr.^-* 
it appears that a jvrit of Mipersedcas issueei after the writ of error i^ 
enforce the stay of prcrceedin^^?. At any rate, as a writ of error 
iioes n%>i o;* iti.elf stay the proceedings in all cases, as in those in- 
cluded in the st:^tuie of James^ unless baii in error be put in, '^ 



(a) Sjlk. toi. {h) r Blac. 393. * (c) i Lev. 125. 



OUi^Ilt 



9€ 



IK TUK FoBTY-SCCOND YbAR OF GEORGE If^. 44i 

ought either to have been shewn that this was not a case in which 180^* 
bait in ^rrur were required^ or to have been averred that bail in •»-— 
error had been put in, iu order to mHke it operate as a supersedeas. SAMi'soPf 
And as the party has four days by the praciice oKthe Court to put osmnit 
in such bail, at least the proceedincjs during those four days until ^^^^' 
the bail w^ye put in are good. In Lane v. Bacchus (a) wiiere the 
writ of execution was executed after the allowance of a writ of er- 
ror before the four days were expired, and no bail in error were 
put in, ihe Court refused to set aside tlie execution. Besides, 
there is a great difference between the award of a writ and the ac- 
tual execution of a writ awarded. Bro. Abr. Enor, pL 60. 
Here the record has never been removed : it is expressly so stated 
in the plea: and the writ of error being discontinued by lap e of 
time, there is nothing to prevent the Court from awarding execu- 
tion. 

Lord Ellbnborough C. J. It seems from the passage cited 
from JSro. jibr. to have been anciently the practice to sue 
out a writ of supersedeas, alter the allowance of a writ of 
error; but I fiad no instance of this practice referred to since 
the Stat. 3 Jflc. i, c. 8; and indeed from that period, at least, ri^Sl 
it must have been altogether unnecessary : for that statute say's, *■ "* 
that no execution shall be stayed upon, or by any writ of error 
or supersedeas thereupon to be sued, &c. unless," &c. which 
shews that either a zcrit of error (aWow^d) or a xcrit of supersede us 
would have the effect of staying execution. That tallies with the 
practice which has long prevailed, of not suing out a writ of super* 
sedeod after the allowance of a writ of error. And the case of 
Perry v. Campbell, 3 Term Rep. 390, shews that Lord Kenyon 
then expressly considered that the allowance and service of the 
writ of error was, in itself, a supersedeas. Shall we then over- 
turn the whole practice of the Court, by saying that it shall not 
have that operation, but that it is necessary to sue out a formal 
writ of supersedeas, which, it appears, is never done f Here the 
bail, by their plea in effect, allege that no capias ad satisfaciendum 
was returned against their principal ; without which tiiey cannot 
be made liable. Then it is said that the allowance of the writ of 
error is no supersedeas, unless it be shewn that bail in error were 
put in in time, or that none were required. But if bail in error 
were not put in when required, that shquld have been shewn by 
the plaintiff in his replication ; for^ as it appears, the writ of error 
allowed^ is^ in general, a supersedeas; and the statute only says, 
that it tthall not be so in certain cai^es, unless, ^c. therefore the 
parly wishitig to avail himself of the neglect in the particular case 
excepted, should shew that. 

Lawrence J. {b) said he had always considered that the al- 
lowance of a writ of error was a supersedeas^ and referred to 6*fl/A-. r44Gl 
321. and Cotton v. X)aiuiry, 1 Fentr. Si ; which latter had not ^ 
been mentioned in the argument; where it is safd, that though 
the sheriff shall not be in contempt if he make execution aftqr the 

(a) 2 Term Rep. 44. (I) Grose J. absent, from indisposition. 

• Y 3 writ 
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writ of error, if no supersedeas be sued out, for that he hadoo 
notice ; yet the writ of error, iinuiediately upon the sealing, fore- 
closes the Court, so that the execution uiude after it is to be un- 
done. 

L& Blanc J. declared himselfof the same opinion. 

Judgment tor the Defendant. 



Flidqyt 
June »5th. 

Inana£bionon 
the case in 
tcrt for a 
breach of a 
•warranty for 
goods, the 
scienter need 
not be 

charged, nor 
if charged 
need it be 
proved. 
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Williamson against Ahhisoy. 

THE declaration stated that the plaintiff, on the l3th of Mar, 
1800, at London, &c. bargained with the defendant to buy 
of hini twenty- four dozen bottles of claret, for the" purpose of be- 
ing forthwith exported by the plaintiff to the East Indies ; and the 
defendant then and there, well knowing the said claret to be in an 
unfit and improper state to be so exported, as aforesaid, by then 
and there falsdtf and fraudultntly warranting the said claret 
to be in a Ht and proper state to be so exported, as aforesaid, 
then and ihe)e JaUch/y/raudutentlf/, and dcctitfuUy sold the claiet 
at and for a certain, sum, viz. 78/. to be therefore paid, and which 
was afterwards paid to the defendant for the same; and which 
claret was afterwards exported in bottles by the plaintiff to the 
Hast Indies aforesaid : whereas, in truth and in fact, the said 
claret so as aforesaid sold by the defendant to the plaintiff, and so 
exported as uforesaid, at the time of the spjd sale and warranty 
thereof, was not in a fit and proper state to be so exported, but, on 
tb.e contrary, was at that time new, and in an unfit and improper 
state to be so exported ; whereby the said claret fermented, and great 
part thereof became wholly lost to the plaintiff, and the restoflillle 
or no value ; and by means of the premises, the plaintiff lost 
great gains and profits which he would otherwise have made. Sir. 
aod was put to great charge and expence about the exporting and 
insurance thereof; to wit, at Loudon^ &c. and so the plaintiff 
in fact s lith, that the defendant on the same day and year afore- 
said, falsely and fraudulently deceived him, to wit, at London^, 
&c. There were other counts, all charging the scienter^ and 
the deceit : to which the defendant pleaded not guilty. 

At the trial beff)re Lawrence J. at the sittings after last Hilary 
term at Cinildhall, the warranty was proved, afid also that the 
wine, when it got to Bengal^ xras sour and unmarketable : but the 
plaintiff did not prove, nor did it appear probable, from the evi- 
dence, that the defendant knew that the wine was unsound at the 
time when it ivas delivered; but the misfortune was more likely 
owing to bad bottling or packing. It was therefore contended 
on the part of the dcfe,ndant, that the plaintiff was not entitled to 
recover, inasmuch as there was no proof of the scienter , as laid in 
the declarntion : hut the learned judge being of opinion that the 
gist of the action was the warranty, and the scienter mere matter 

of 
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of aggravjition, ihoiis^lu Uiat tlie lalier need not ho. pro.vod, and 1809. 
diiecltfd die jury acc<.rdingly, who Ion nd for the pUiintiff. — 

In the hisrienli a rule was olitaincd, ealhng on the phiiniiff WiLLtAMSon 
to shew cause wliy the verdict should not be set asidc^and a new alliion. 
trial had, on the ground before suggested : and on reporting the .r44y I 
evidence on this day, Larcnnce J. referred to a rase of — v. *" 
Purchase Hi Guitd/iu I/, () Gto.^., before Lord Ruiftuond C. J, 
which was an action on the ca^e for selling an unsound horse 
vi'hich was warranted to be bound ; in which the scienter was 
averred in the declaration. Biit Lord Ruf/mond was of opinion 
thai the scienter need not be proved, inasmuch as there was a 
warranty ; and that the scienter was only necessary to be proved 
where the action was in the nature of an action of deceit with- 
out any warranty (fl). He observed, howt\'er, that it did not 
appear from the note of that case, whether the dechiration were 
in assumpsit oi in tort; though he tliought it more probable 
that it was in to(t; as the practice of declaring in assumpsit in ' [419] 
such cases was not common at that lime. 

Gibbs i\\\A Damp'ur, who were to have shewn cause against 
the rule, were stopped by ilie Court. 

Er$kine K^A A/ari-ya/,-in sup,port of the rule, said, that unless 
the declaration in the case alluded to were in tort, the authority 
of it did not press upon the defendant: and in Stcuart v. 
fVilkuis (ftj, where this subject was much discussed, the practice 
of declaring in assuinpsit in such c.ises was not considered as a 
novehy, it having been in use some time before, within the 
recollection of two of the judges (Ashhur$t and BuUer Js.) who 
were .considerable pleaders. In assumpsit upon an express 
warranty, the scienter is immaterial and irrelevant, and therefore 
need not be proved though laid. But in declaring in case 

(a) Vide Spri^igwcll v. Allen, Alcyn 91, of whicli the following is a 
fuUernote taken froin a MS. in the hand-writing of Mr. Justice Burnet, in 
the collection of Lord Hardwicke C. and his son the late Mr. Charles 
Yorke. ** In an action on the case fur selling a horse as the defendant's 
own, when in truth it was the horse of A. B., upon not guilty pleaded, it< 
appeared that the defendant bought the horse in Smithfield, but did not kike 
care to have him legally tolled. Yet as the plaintift' could not prove that the 
defendant knew it to be the horse of A. B. tlie plaintitf was nonsuited } foi: 
dit scienter or fraud is the gist of the action where there is no warranty ; for 
there the party takes upon himself the knowledge of the title to the horse 
and of his qualities." bee also Chandler v. Ijopiis, in the Exchequer, 
chamber, Cr.o. Jac. 4, to the same purpose. The ^anie MS. aho refers to 
another case ; ** So if a man sell six blank lottery tickets, and afttrrwards 
another as owner of these tickets recover them of the vendee i unless the 
vendor knew them to be the property ot another or warranted them^ 
neither this action (under title Case of Torts in nature of Deceit and other 
Wrongs) nor assumpsit for money had and received to the vendee's use will 
lie. Per Holt C. J. Paget v. Wilkinson, Tr. S W. j Guildhall." And 
see Denison r« Ralphson, 1 Ventr. 366, where an omnion is given on tlic 
very point in question; for, on the second count, which stated a warranty 
that the goods sold were good and merchantable, and averred that the defend- 
ant delivered them bad and not merchantable, knowing tliem to^ be naught ; 
the Court observe tkat though the declaration be ** knowing tbem to be 
naught," yet the knowledge need not be proved in evideace, 

(If) Dougl. 18. 

• ^4 for 
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* 

1802. for the deceit, tliough it may not he necessary where a 

. — " warranty is stated to aver tlie scienter, according to Chandler v. 

Williamson Lopus (a), yet not hting irrelevant to the deceit, which is there 

Aluson gist of the action, it must be proved if laid. Here then the 

plaintiif having declared in tort, and having averred the scienter, 

which is the medium of establi^iing the fraud and tort, was 

bound to prove it. The issue of not guilty is joined on the 

deceit, and not on the assumpsit or warranty ; the deceit, therefore, 

is not merely not irrelevant, but of the very essence of the 

declaration. They also referred, to a late case of Dovoding v. 

Mortimer, before Lord Kenton C. 7. where he was of opinion 

[450] that the scienter was necessary to be proved (6). 

Of this last-mentioned case it was observed by the plaintiff's 
counsel in answer, that it did not state any warranty, but was 
founded wholly on the deceit. 

Lord ELLCNBoaouGH C. J. The distinction between im* 
material and irrelevant a\"erment8 was well taken in Brisiow v. 
fFright (c). That was an action on the case against a sheriff 
for taking the tenant's goods in execution without satisfying the 
landlord Tor a year's rent; and the plaintiff averred that the rent 
was reserved quarterly \ whereas it turned out to be reserved 
yearly. There, if the whole averment as to the reservation of 
the rent had been struck out, the plaintiff could not have 
maintained his action, because some rent must necessarily have 
been averred to be due ; and though it was unnecessary to have 
stated it to be reserved quarterly, yet the defendant was entitled 
r4511 to avail himself of the defect of proof in that particular. But 
here if the whole averment respecting the defendant's knowledge 
of the unfitness of the wine for exportation were struck out, 
the declaration would still be sufficient to entitle the plaintiff to 
recover upon the breach of the warranty proved, ror if one 
man lull another into security as to the goodness of a commodity, 
by giving him a warranty ot it, it is the same thing whether or 
not the seller knew it at the time to be unfit for sale : the 
warranty is the thing which deceives the buyer who relies on it| 
and is thereby put off bis ^uard. yhen if the warranty be the 
material averment, it is sufficient to prove that broken to establish 

{a) Boll. N. P. 3 1, cited from Cro. Jac. 4. 

(b) Dow ding v. Mortimerw The declaration slated that the plaimiff*, 
on aSth Jan. 179S, at, kc, bar«;ained with the defendant to buy of him a 
certain musket as and for a sound and perfect musket, at and for a large 
price, viz. 1/. \u, td, and that the defendant then and there knowing the 
. said musket to be unsound, broken, and imperfect, then and there sold the 
said musket to the plaintiff as and for a sound and perfect musket at and for 
a large price, to wit, a/. 1 1$, 6d. then and there paid by the plaintiff to the 
defendant \ which said musket so sold as aforesaid was then and there at the 
said time of the sale thereof unsound, broken, and imperfect ; and by means 
and in consequence thereof the said musket became and was of little or 00 
use or value to the plaintiff, to wit, at, kc. and so the plaintiff in fact ays 
that the defendant on the day and year aforesaid falsely and fraudulently de» 
ceived the plaintiff, to wit, at^ drc. There were other counts to the like 
effect. Piea not guilty. 

(r) DougL 665. 

the 
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the deceit : and the form of the actiort cannot vary the proof 18021 
in that respect. The ancient method of declaring was in tort on ■■■■ ■ 
the warranty broken^ and that was just going out of general Willi AMsot 
practice when the case of Steuart v. frdkins was discussed, agaimt 
pecaase it was found more convenient to declare in assumpsit Allisow. 
for the sake of adding the money counts. So general was the 
former method, that declarations in that form were familiar in 
every arrangement of precedents in tort. And the more 
modern practice of declaring in assumpsit in tliese cases has not 
prevailed generally above forty years. No other proof was re- 
quired to sustain the former mode of declaring than the 
warranty itself and the breach of h. Here Chen the plaintiff 
will be equally entitled to recover in the. tort upon the same 
proof>by striking out the whole av^iment of the scienter. 

Lawrence J. I retain my former opinion that the mentcr 

was not necessary to be proved. The form of declaring in 

assumpsit in these cases is not of very ancient date, though 

Mr. Justice £f<//frj and before him Mr. Justice Ashhurst, has 

often drawn declarations in that way in the course of thek [453] 

practice of pleaders. The case of Sttuart v. ff^lkins was the 

first wherein the question was regulurly discussed, and that mode 

of declaring established ; but even since that time I have 

myself drawn a hundred declarations on the same subject in 

tort. There are many precedents of that sort rn the books, 

where a warranty is stated. Clift Enlr. 9S4. 4i, 5, 6, and 

several others in the same book. T/iomp. 40. SO. A ad these 

are not drawn as laying the gravamen on the deceit^ as in the 

case alluded to of Dowdin v. Murtinurj but on the warranty 

broken. Therefore, considering what has been the commoli 

practice of pleading, tillofliue years, I think it very probable 

that in the case before Lord Rajfmond, the declaration was in 

tort, and if so, it would be directly in point. With respect to 

what averments are necessary to be proved, I take the rule to 

be, that if ihe whole of an averment may be struck out without 

destroying the plaintiflf^s right of action, it is not necessary to 

prove it ; hut otherwise, if the whole cannot be struck out 

without getting rid of a part essential to the cause of action : for 

then, though the averineot be more particular than it nee.d have 

been, the whole must be praved or the plaintiff can not recover* 

This distinction was taken by Mr. Justice BulUr in Pippin v. 

Solowon, d Term Rep. 49(> ; where he takes notice of the case * 

of Brislow V. Wright, and observes that it was there necessi*ry 

for the plaintiff, in shewing that he was landlord, to set lorth a 

contract between himself and the tenant^ and that no part of the 

contract alleged could be struck out, being in its naiure entire, 

and necessary to be proved as alleged. But in the principal 

case lie said, that the averment (which was that the ship sailed 

after the making of the policy declared on) did net arise out 

of the contract, nor whs the contract, as alleged, made to depend 

upon it ; and (bat if the averment there in question had oeen [4531 

altog<efber omitted, the declaration would still have contained- ^ 

a 



Allison. 
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• * 

1802. a perfect cause of action. So here if the scienter be struck oat 
— — altogether^ the plaintiif may still maintaia his action in tort 
Williamson qd the warranty broken. ^ 

A^f^'i'f-lw Lb Blanc J. The insertion or omission of the tact of the 

defendant's knowledge at the time, that the wine was unfit for 
sale, according to the warranty, makes no difference in the cause 
of action "cleclared on> and therefore it may be struck out 
altogether : but in another form of declaring it may be made 
material* 

Rule discharged. 



Juiie asth. lUhAYagauiSt ElLEFSEX, 

I^ counter •T'HE defendant, by leave of a judge at chambers, was holden 

be meivedin ^^ special bail upon the following affidavit: 

B.RAnotdex^ " Robert Cowie of , &c. one of iTie trustees of the estate and 

to contradict effects of G» Imlay, under an assignment thereof in trust for 

ordo away his creditors, maketh oath and saith, that P. EUefien is justly 

a^^d"^^ and truly indebted to the plaintiff in SOOO/. and upwards, being 

toholdtobail the value of certain bars of silver, containing 1 SOOO ounces or 

on the merits: thereabouts, delivered by the plaintiff or on his account, in the 

and though year 1794, to the defendaat, to be by him carried and delivered^ 

such counter and by the defendant undertaken to be carried and delivered to 

J[~*] £. 6. of Gottenburgh, in Ssreden, for the use and on the 

n^eMl^re account of the plaintitf; but which bars of silver, or any part 

ceived to ' thereof the defendant, huth not carried or delivered to the said 

shew that the JS» J3. at G. aforesaid, or to any other person or place for tbe 

defendant had use of the plaiutiif. And this deponent further saith, that tbe 

™" ^V*°^ I ***^ defendant hath ever since the receipt by him of the said 

f<»^ the Mine g^^^^s, to this deponent's belief, been absent from England, and 

cause of out of the jurisdiction of the couits of justice here, and hath 

action here, lately come to England, but secretes himself for fear of dis- 

yet it will not covery. And further, 8cc. that the defendant is a foreigner, 

that he was'*' resident in Norfffly, and is come to England (or an occasional 

before so purpose only, anaas deponent believes, will shortly depart this 

holden to bail realm; and thnt Unless he shall be holden to bail, the plaintiff 

in a foreign im]| be deprived of his legal remedy, &c. 

country ; at Ertkine^ in »upj>ort of a rule for discharging the defendant on 

did notdis- common bul, objected first to the sufficiency of the affidavit to 

tine tly appear hold to bail, that it did not state any debt (^a^ owing from the 

that the de- defendant to the plaintiff, but at most only a misconduct of the 

fcrndant Could former in noi carrying the goods according to bis undertaking, 

redress and"*^ ^^ P*^ijujy could be assigned if in facj the silver were tte 

benefit by the 

proceedings abroad as here. If a defendant be holden to bail under a judge's order upon an 
afridavit disclosing circumstances which shew that the plaintiff has been dammfied td such 
an amount, it is sufficient, thoush it improperly state that the defendant was fju^AHA/tothat 
amount, and disclose the special circumstances. 

ffl) Vide WpUey v. Thomas, 7 Term Rep. 550, 

profertjr 



IN THB FoRTY^iECOND YeAE OF GEORGE III. 



4M 



property of £. B. and he alone were interested in the loss: for 
there is no averment that the plaintiff had "any property in it, 
or was damnified by the non>delivery : and an argumentative 
affidavitof debt or damage is not sutiicicnt for holdinqr another 
to bail. But, Sdly, he relied on- a counter affidavit by the 
defendant, whereby it appeared ihat the contract in question was 
made in France,, tor the transmission of the silver from thence, 
at a period when that was prohibited to be done by the lHW.<t of 
that country; and also that the defendant had been holden to 
bail by the plaintiff for the same cause of action in Norway ; 
which suit was still depending In support of the first oF these 
latter grounds of objection, be relied on iVff/a;i v: The Duke of 
Fitgames (a), where the Court of C. B. lield that they were 
bound to take notice, when bronght before them, of the law of 
the country where a contract was made> and by which its 
legality was to be judged. [But* Lord Elltnborough siq:nifying 
his dissent from that determination, which lie observes was 
opposed by. one (6) of the learned Judges of the Court at that 
Ume^Erskine abandoned that point,] He then felied on the 
pendency of the suit in Norway , on which the defendant had 
given bail ; and observed, that though by the general rule of 
the Court no counter affidavit could lie read against an aihdiivit 
to hold to bail ; yet tliere were some necessar}' exceptions, of 
which this was one. For it could not be denied that the fart 
of the defendant's having been before holden to bail for the 
same cause of action in the courts of this country, might be 
brought before the Court by Counter affidavit, and on the same 
ground of reason the fact now in question. The like was in 
daily practice in caJ»e of the arrest of married women, who, 
after having been holden to special bail, were discharged on 
counter affidavits. 

Garrow and W, Walton shewed cau^e against the rnle, and 
objected altogether to the reception of the counter affidavit of the 
defendant, as being contrary to the estHbiished practice of this 
Court, though admitted by C B, : that it was in effect trying the 
merits of the cause on affidavit, and that too upon the deposition 
of the defendant himself. With regard to the objections arising 
CD the face of the affidavit to hold to b.nil, they answered, that it 
was first positively stated that the defendant was indebted to the 
plaintiff in 3(XX)/. and it was afterwards shewn how ihe demand 
aroee. And they referred to Emerson v. Uawkim (c) and K*rk 
V. Strickland (d), and observed that the defendant having been 
holden to bail by leave of a judge who had e\'erci>rd his discre- 
tion on all the circumstances of the case under the statute, the 
Court would be less inclined to interfere than in common cases 
where a plaintiff by his own discretionary act sets in motion the 
bailable process. 

Lord bLLBNBOROiiGii C. J. This is an application to the dis- 
cretion of tlie Court: and to be sure it would have been compe- 



(a) I Bos. it Pull. 138. 
(cj I Wils. 335. 



/'i; Heath J. 
(i/J Dougl. 449. 
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18QS. tent to the d^ndant to have shewn that he had been before 
— — . bolden to bail in this country for the same cause of action ; be- 
fMLAT cause no man ought to be twice vexed for the same cause. But 
B^srsaiu ^^^ question here is, whether we have presented to us with suffi-' 
eient distinctness that th^ defendant stands in the situation of 
having been holden to bail in Norway, so that the plaintiff has 
the same security for his demand, and might have all the benefit 
of prosecuting his suit there which he has here* And as we do 
not see that such is the case, we do not feel ourselves warranted 
in taking from him the benefit he is entitled to from the laws of 
this country. Not knowing what the laws of Ho^ivay are in this 
respect, I cannot say that the plaintiff would have the same be- 
■em from what has taken place there as he will have by tlie pre- 
sent proceeding. Then the question ia on the conclusiveness 
of the affidavit to bold to bail as to the merits : and if that bad 
[457] BOt been already expressly decided in this Court in the case of 
Emunon v. Hawkins (a), and in Smith v. Eraser (b), where the 
Court refused to hear a counter affidavit read, I think the role of 
practice of this Court is of such preponderating convenience that 
we ought to make such a rule in future ; for otherwise we should 
have to try the merits of every case on affidavit, and it would be 
holding out great encouragement to defendants to commit perjury 
in relief of themselves from special bail. And this rule is as ap- 
plicable and the mischief the same where a defendant has be^n 
Kolden to bail by a judge^s order, as in ordinary cases under the 
statute where a debt is positively sworn to. With respect to the 
objections taken to the affidavit itself, on which the defendant 
has been holden to bail, the deponent might indeed hav3 used 
more proper terms to signify his damnilication than by stating 
that tbe defendant was indebted to the plaintiff in so much; 
though the word indebted seems to have been used only to express 
the amount of the damnification, the manner of which is after- 
wards stated. However, if the real fact be conveyed to the judge 
making the order with such distinctness as for him in tbe exercise 
of his discreiion to see that the plaintiff has been damnified to 
such an amount, and on which the deponent may be indicted for 
perjurv if the facts be not truly statedf, that is sufficient, though 
the a&davit might have been made in more formal terms. Be- 
sides, it does not appear to me to be so uncertain as is supposed ; 
for the deponent swears to the value of the silver, and that it was 
to be delivered by the defendant to £. B. for the use and on the 
account of Imlay, by whom it had been before delivered to tbe 
defendant, and that the defendant has not delivered it, ttc 
[4.58] Tlierefore the affidavit to hold to bail is framed with sufficient 
distinctness, and cannot be opposed by a counter affidavit. 

Per Curiam, Role discbai{e4. 

(a) I Wils. 335. (B) f Blac. Rep. i9»«, 
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1802. 

BiRT and Others, ^Vssignees of Glover, a Bankrupt, Saturday, 

against Kershaw. ^irw**M 



'HE defendant Kershaw being indebted to one Wilby in 4(W. Anuidarser 
\Qs. drew a bill of exchange on one WUkinton in favour of T^'^llC^ 



T 

fVilby or order, which the latter indorsed to Glover, whose nioncy from 
assignees brought this action on the bill against Kershaw the the drawerto 
drawer; and at the triai before Grose J. at the Sittings, H'illMf take it up, is 
was called as a witness by tlie defendant to prove that whilst * fo^npcten^ 
the bill was current, Glovtr having told him ( Wilby) that the ^c"dniwcr in 
bill would not be paid by- the drawer, IVilbtf paid the bill hitn- an action 
self by settling it in account with G lover y in whose hands it was against him 
liowever left, and Ktrshazo paid fVilby the amount again. The ^Y *^* i"' 

competency of the witness (who had no release from Kershaw) zt^^ }u^^u^ 
•^,.''j I if»».. •» . prove that he 

was objected to on the ground or his mterest as an mdorser on y^^^ satisfied 

the billy and therefore coming to discharge himself from liis the note; 

liability; and Grose J. inclined to admit the objection; but to being cither 

save expence it was agreed to receive the evidence, on which the ?*?*^.^ ^^'^ 

jury found a verdict for the defendant ; and leave was given to thc*note?"thc 

the plaintiff to move to set that aside, and enter a verdict for action were 

himself for the auiount of the bill, if the Court should be of deleatcd, or 

opinion that fVilhy w;is not a competent witness in this respect, to the defend. 

A rule for that purpose having been obtained on a former day, |^J^ andrc"^^ 

Erskine and Littltdale now shewed cause, and contended that r4&9 I 

Wilby was interested, if al all, the other way. For if the present ceived if the 

verdict were established, he was liable to be sued by the plaintiffs action sue- 

as indorser on the bill, and could not give this verdict in cecded. And 

evidence, but must then prove the payotent of the bill by other h»s being also 

i_ I • \ ^ L' \} ^ \ ' 'rr i'' ij7»ii liable in the 

testimony than his own: but ir the plaintm* recovered, nnby laitcrcaseto 

was discharged from his liability on the bill, and Kershaw could compensate 
not sue him, because he had only received from Kersliaw the tlie defendant 
amount once, for which he was originratiy indebted to him, and fv>r the costs 
which as between him and Kershaw he was entitled to retain. {h^^tion"by 
But it would besuliicient if the witness ?tood merely indiffeient such non- 
between the parties, according to Evans v. iyiUiams{a), The payment, 
case of Buckland v. Tankard (b) does not apply, becatise that niakcs no 
turned on the a:reater diliiculty which the witness was supposed <**"^*^"^^» 
to be under or getting the money from the one party whom he 
came to favour than ilte other ; whereas here, if the defendant 
sncceed, it will be more easy for the plaintiffs to sue tVilby on 
the bill, in which acliun nothing more will be necessary to be 
proved than his liHnd-wriiing ; then if the plaintiffs succeed, ic 
will be easy for the defendant to make out his case against 
Wilbi/. For this record would be no evidence for the present 

(fl) Sittings at Guildhall after Tr. aS Geo. 3, cor. Lord Kcoyon C. J. 
cited in llderton -y. Atkinson, 7 T^rm Rep. 4Si. 
{b) iTcnn Ucp. ^7$. 

defendant 
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1802. defendant in such an action ngainst fVilbf/t being rrs inier alion 

* ' ' acta {a). [l^ord Ellenbo rough. I iliink that is stated too 

BiRT generally. TKis record, supposing the plaintiffs recovered, 

kils'uAW* would be evidence for Kershaw in an action against Wilby to 

recover back the money paid to him for taking up this bill, so 

far as to shew the fact that the plaintiffs had recovered the 

[460} amount of the bill against the defendant. And even further, 

Xershaw might allege as part of the damage arising from fVklbjf's 

neglect to pay over the money which he received for taking up 

the bill, that he had been sued by Glover's assignees, who had 

recovered the amount. of the bill against him with costs.J 

Garrow and U\ JValton, in support of the rule, insisted, that 
fftV&ys condition was bettered by the evidence he had giveu; 
for at the most, if the verdict stand, J-VUhij will only be liable to 
be sued as indorser of the note, and that under the disadvan- 
tageous circumstanqe of the plaintiffs* having failed in their 
action against U)e drawer, on the ground of the bill having beea 
satisfied.. Whereas, if tlie plaintiffs succeed, IVilhy will not 
only be liable to refund the anu>unt of the note, the value of 
which he has twice received, once when he passed it to Glavcr, 
.and aflerWArds again from Ktrsh/iw; but he will also be liable to 
•make good to Kershau' theco^^ts of the present action, to which 
iie .would be subjected by fVilhy^^ fraud or negligence : and this 
Tecord would be evidirnce against fVilby of the fact of such 
recovery. 

Lord Ellknbohodgii C. J. It appears to me in a very 
simple Afid clear v4ew of the case* that the witness stood id- 
diflPereirt between these parties. He must either be liable to the 
plaintiffs AS ind orders of the hill, or to Kinhaw for the money 
received by him in o*der to discharge it. it is true, that in the 
latiercase, if these plaintiff's recover, he may also be liable to 
Ktrthaw for the costs of this action : but that argument was 
urged ij) Ildvrton v. Jlkirn^on (/>) without effect. This record, 
thoueh evidence of the fact of such recovery, would not relieve 
r461j Kersnaw, in such an action against fVilhi/fitom the proof of his 
• having <paid money to the latter, for the puipose of satislying the 
bill, ""l know of no other than the case of Bucktandv. Tankard 
(c), which goes on the ground of more or less difficulty in the 
witness in establishing his interest against one or other of the 
parties. But all the other cases go on the broad ground of 
interest in the witness: and as he seems to have stood indiffer- 
ent as to the sum in dispute between tliese parties^, 1 think his 
testimony was properly received. 

Grosk J. It struck me at the trial, adverting to the opinioa 
of Lord Krnyoii in Buckland y. Tankard^ that the wiine^i^s had 
an interest in giving the testimony he did, and that his con- 
dition would be bettered by it. But if his being liable over to 

{a) 5 Term Rep. 589, Green v. New River Company. 

(b) 7 Term Rep. 48 l. {c) 5 Term Rep. 57s, 

the 
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llie plaintiflTs take away his interest and leave hitn indifferent, 1803. 
I agree that he oaght to be heard. 



Lawrence J. This case falls directly within the principle bikt 
of thai of Ildtrton v. Atkinswi. With respect to the amount of ke^",^^^, 
the bill in tjuestion, the witness stood inditfcrent between the 
parties; for if the plaintiffs re(iovered^ Kershaw would be entitled . 
to recover back the money which he had paid to tVilby^ in order 
to satisfy this very bill, because he would then have paid- • 
the money twice. On the other hand, if KtrsAaw have a verdict^ 
the plaintiffs may recover against fVilby on the bill^ unless he 
can prove payment by legal evidence. 

Lb Blanc J. Consider the situation of the witness withoot 
his beiag an indorscr on the bill. He admits that be has re- [4()3J 
ceived from t)oe man a sum of money for a debt which he owed 
to another, in order to pay it over to tliat other. It is clear then 
chat he must be liable either to the one or the other. And if the 
original debtor obtain a verdict by means of his evidence^ he 
wilt be liable to be sued by the creditor^ for whose use the money 
was received ; and the verdict in this case will be no evidence of 
the payment for him in the other. Then how does it alter his 
situation that he is cipoo the billF If the plaintiffs do not recover 
noWj, they may sue him on the bill; and if they do recover^ tbea 
byhia.own iaccount he is answerable over to Kershaw. 

Rule discharged, 

MonJaf^ 

The King against The Bishop of Exeter. >w ism. 

A RULE was obtained in the last term, calling on the defend- Where no im- 
•"• ^nt to shew muse why a mandamus should not issue, <^o:t^- ^j^jj"°p*^^*^^^ 
manding him to grant a licence to Johu Rowe, clerk, to be to appoint a 
lecturer within the parish of Fremingtony in ihe county of lecturer in a 
Devon. p^rishcluirch, *. 

The affid(ivitof Mr. Rorce staled, thnt John J^odde ridge de- ^^^^^^^^ 
ceased, by his will dated 20ih o\' January, 1658, devised a rent- appeaVcVthat 
charge ok 60/. per annum, payable out of his rectory of Pre- the Iccturc- 
tnington, for the use of a lecturer within the parish of rrtmington sliipwaj 
for ever. That upon the deaih of the late lecturer in Januari/ foundcdin 
1795, fVilliam Barbor, in v'ho«ii the rectory (a) was then vested, |he eDi^coDal 
appointed the deponent by deed bearing date lt)ih March 1797. constituiioa 
That lectures have been read in the parish church of Fremington, [^tiSj 
and the annual stipend uf' 50L regularly paid to the several was suspend. 
lecturers, pursuant to the will of J. Dodderidge, from his death to *^» *"d con. 
that of the last lecturer. That alter the deponent's appointment, ♦k^"^"^*^^ 
application vfna made to the bishop for a licence, wiiich he re- not be tJu- 

joint assent- 
ol the bishop, the rector, and the vicar to ths en'lowment, a mandamus to the bishop lo^ 
license a lecturer without the assent of the vicar was denied ; though it appeared tliat 
•the rectorship was originally endowed by the rector with an annusd stipend payable' 
out of the impropriate rectory, and that several lecturers had from time 'to time been accout. 
ed by the bishop a:id vicar for the time being. 

(ay It was an impropriate rectory^ 

fU5^% 
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180?. fused, aUegiog as a reason that the present vicar oF Frtnungt(m 

had objected to the deponent's asing his charch, and that he (the 

The iCiNG bishop) had determined not to grant a lioeoce witbont the yicai's 
Ti^B^'h consent^ althongh be allowed that be had no objection to the de- 
Thc BMiiop Qgjj^ ^ g^ clergyman, and that the testimonies be had received 
from him were complete. That in Hilary term, 1798, opon the 
bisbop^s first refusal to grant the licence, a similar motion wa> 
made in this court for a mandamus; which went off in Trimitf 
term following, upon a proposal made in court to recommend 
to the vicar to give his consent. That in July iSOO, IT. Barbor 
died, and was succeeded by bis brother G. Barbor, as heir at law 
and devisee. That in January last the deponent applied again 
to the vicar for his consent, who refused to ^ive it ; in conte- 
fluence of which the bishop also again decimed to grant the 
Jicence. 

Garrow and Dananer shewed canse against the rule, upon the 
affidavit on which it was grounded ; wherein' it appeand that 
the vicar refused bis consent : which they conteodea was alone a 
. sufficient reason in this case for the bishop to refuse his licence. 
No immemorial custom is sworn to, which alone can grooad any 
^ right of admission to the use of the church without the vicai's 
.consent. That was relied on by Lord Mansfield in Res. v. The 
bishop of London <a) and adopted by Lord Kenyan in Rex. y. 
f 4643 Field (b). In the first of those cases indeed, the lecturer was paid 
by voluntary contributions; and in the other he^as paid oat of 
the parish rates ; which was relied on as decisive that it could not 
be an immemorial endowment. Now here the period stated when 
this lectureship was endowed (anno 1658) is decisive, not only 
that it is not immemorial^ but that it could not have a Iq^al com- 
.muencement for want of one of the proper legal parties to assent 
to 'the endowment : for thisr toother with other fees in the king- 
dom, was then vacant. [This fact being objected to by the 
counsel on the other side «as not being iu the affidavit, Lord 
JEUcnborough observed that they might take notice that what was 
done then was at a period when the episcopal constitution was 
^speoded.] It would be product! verof great public inconve- 
••oience if every person who chose to deilicate a small freehold 
in a parish to the use of a lecturer could therefore appoint whom 
he pleased to preach in the parish church without the assent of 
the vicar, in whose discretion, in the first instance subject to the 
•cdnflrmation of the bishop, the law has reposed this confidence. 
:Bj the same role any number of persons might do the same, to 
tbe.entire overthrow of all order and discipline in thecharcb. 
[Lord ElUnbprough said that they need not labour that point, 
diat no person could by compulsion, and at bis option, engraft a 
lectureship on the church.] Then it is sufficient that the vicar 
.ffefutoi his assent, and he 19 not hound to assign his reasons; 
which may he very sufficient without affecting the moral character 
,of tli«.V»«^4»te. 

(«) I .Tcmi. Jlcp. J J 1, {b) ♦ Term Rep. ^45. 

Gwai 
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Gibbs and Wood in support of the rule. The fund was stated 
Id the affidavit^ in order to shew a legal endowment, without which 
there. could be no claim. The bisnop admits that there is no 
personal objection to the fitness of the candidate ; and that is the 
only tiatisfaction which the duty of his function requires him to 
demand : he has no concern with the right to <he lectureship^ 
as was said in the churchwardens of St. Bartholomew's case fa). 
The Stat. 13 & l4 Car. 2. c. 4. s. I9, makes it necessary for the 
lecturer to have the bishop's licence, without which he is disabled 
from trying his right to the lectureship with the vicar, or reco- 
vering the stipend from the heirs of the donor ; but the licence 
itself confers no right, and only puts the matter in a course of 
trial. The refusal of the vicar then to consent, is not a sufficient 

Sroand for the bishop to refuse his licence. It has been said in- 
eed^ that a rector may refuse the use of the church ; but it has 
never been decided that a vicar has the same power of refusal. 
And though this lectureship were founded in the time of the 
usurpation, yet It has been since accepted by all the proper parties ; 
and DOth the bishops and vicars for the time being have accepted 
persons to be lecturers. Besides, if the licence were granted, it 
might be a question whether the lecturer would not be entitled to 
his stipend by lecturing at any place in the parish^ though not in 
the parish church, according to the terms of the endow- 
ment. 

Lord Ellbnborovoh C. J. What use might be made of the 
licence when granted is not material to be inquired into at present ; 
the only cjuesrion for us to consider now is. Whether there be any 
leg;al title m the party applying to the thing sought to be obtained .' 
Now it appears tnat M^. Rawe has no legal title to the lectureship 
which should call upon the Court to put the law in motion to 
enable him to obtain it. No legal custom is stated to appoint 
the lectarer to the use of the church without the consent of the 
vicar ; and it is not competent to any ^rson to engraft a lecture- 
ship by compulsion on the church ; otherwise it might be done 
for the most capricious purposes, and in abuse of the regular 
institutions of the church, and might overthrow the whole' esta- 
blishment. Such a lectureship must have a legal commencement 
by custom or act of parliament. This cannot exist by imme* 
morial custom/ which the law presumes to have had a ieg;al com- 
mencement, because it is traced to its commencement in I6j8. 
And it could not then have had a legal commencement; because 
even if the bishop, the rector, and vicar, could, by their joint 
assent, engraft it on the church, there were no such persons 
then all existing having competent authority to accept the en- 
dowment on the part of the church. Lord lian^tld^ in the case 
of the Bishop of London says, that no person can use the pulpit 
of a rector without his consent: that must mean a consent by the 
per^n who has the possession of the church, which appears here 
to be in the vicar. There being therefore no legal right in the 
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presen applicant, without -which there can be no claim on tl\fi 
Court to exercise its ji]risdictioTi| 1 think we ought not to grant 
the application. 

Grose J. It is sufficient to reject the appttcatioa that the 
patty has siiewn no legal right to What he claims. 

Lawrence J. In Rex v.. Ttie Bishop of London (a), one 

S round on wliich the mandamus was refused waS; that it would 
e nugatory to grant it; for (said the Couit)it would be to no 
effect for them to grant a mandamus to the bishop to licence a 
lecturer when he had not obtained the consent bftbe rector, i^ho 
iiad, notwithstanding socli licence, a right to reAise him the use 
of the pulpit. 'So here it would be nttgatory to grant this 
application, when it appears that the vicar withholds his consent 
to the same purpose. 

LeBlancJ, The sajne doctrine prevailed in The Kmgy» 
Field. Tliere the mandamus did not issue, because there was 
no right in the party applying to do the thing for which the 
mandamus was prayed. . ilule discharged. 

(a) « VVils. f,. 
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Frogmorton on the Demise of Fleming, Clerk, 

^fiftfiVw^ See Tx, Clerk. 

npHIS waa an ejectment to recover the rectory ^f the pacish-chareb 
*^ of Tiortiion, in the county of York, tograier wttii the. parsoii- 
• age<*hois6e, glebe, and tithes, 4>f wfaicb (he kssor of the pHuntiff was 
rector, and which bad been demised by hioi te fehe defendant^ 
by a lease dated the 1st ^f Defitmber, 179S, made to the defead- 
ant, therein described to be Doctor in Divimiy, to hdd from 
three years ta three years -(if the lessor should so loog live and 
contioae rector) daring the term of twelve years, attheyearij 
rent of 60/. At the trial at the last assizes at York, itxippeared 
that the lessor of the pkintifF w«s the rector of Tiormtim, aini 
made *the lease in question to the defend apt. Dr. Scoti, who 
officiated as his curate in the parish ; and that tbe roctor had 
been absent from the pariah for several years. Therefore it was 
contended that the lease was absolutely void by tbe statui^e 
13 Etiz. c. SO, 

A verdict was taken for tbe plaintiff, with leave to the defend- 
ant to move to set it aside and enter a nonsuit instead. And a 
sule nisi having been obtained in the last term for th«tr purpose, 

ifood now shewed cause, and contended tibat the lease wS9 
void ; Ist, By the stat. 2i Hem. S, c. 13, a. 8^ which avoids all 
leases of any manors, lands, tenements, or heredilamenls to a 
spirUuai^ pejson,' which t^e defendant appears to be by the 
designation of himself in the lease itself, being therein styled 
Doctor in Divinity. 2dly, By the stat. 13 Eliz. c. 20, whereby 
all leasts of any part of a benefice are absolutely avoided im- 
mediately upon the inQumbent^bsenting himself therefrom f^ 

the 

S.c. ij, s.| 
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tlie space of fourscore days m ft year. Here the rector had dis- 
continued his residence for a much iotoger peried after the 
granting the kase in question. And it cannot be' ohjected that 
there is a covenant iti the lease that the rector iihaU fldt do any 
act to avoid it; for a covenant is no bar, whatcvdr remedy may 
be had on it afterwards. 

Ji^kfHe, in^upjiortof tlie rnle^said^ in answer to thie objectioa 
bn the stat. of ften, S, iliat there was no evidence that the 
defendant was a spiritual person^ though called so in the leasl^ 
granted bv the lessor. And as to the stat. of EUz. that after the 
cases of Vite v. Mrars (a), and Dor v. Barber (b), it could not 
be cotttended that the tease in question tnight not be avoided 
on account of the nonresidence df the rector; but still it was 
not competent td the rector himself to set it aside by shewing his 
ewn bteach of duty. 

Loird fcL^ENBoaouoH C J. The stat. 13 Eiiz. c. £0, 
expresdy enacts, '^That no lease to be made of any benefice, 
Sec* s^all endore aiiy bng^r than v^hile the lessor shall be 
ordinarily te^rdent and servitig the care 0f such benefice, with- 
out absence above fourscore days in any one yeaf, but that every 
such lease immediately tfpon such absence ahali cease and be 
toid.'' It is plain tlierefore that the legislatttre meant that the 
lease should be wholly cut doWu and done away by the non« 
residence of the rector, ft was so considered in the case of 
JJof V. Barber j even as against a stranger and wrong-doer (c) : 
therefore there id no gi'duiid for the dminction attempted 
to be taken between that case and the present. And I think the 
other ground of objection equally clear on the stat. Qi //• 8. 
The defendant is described hi ilie teasfe itself, produced by him, 
as a spiriliral person. 

i^er 'XJuriami Rule discharged. 



(a) Cowp. 11^. 

(4 



{bj 1 Term ftep. 749. 
But such lessee ma^ maintain trespass upon his mere possession 
against a wrong-lioer. Oiaham 'V, Peat, ante, i vol. 244. 
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BiLBi£ against LuMLEtan'd Otli^rs. 

^rmiS wal ^n action for AO^ey bad and received, md iipoa 
^ othef cotmnon fcounts, Wbich was brotr^ by an onder- 
writer upb^ a policy of in^tfrance, in order to r^co^rer b'ack 100/. 
which he had .paid v^a the policy as for a loss by capture to the 
defeiidaats the assared. 'the ground 00 which the action was 
endeavoured 40 be sustfiin^ed ira^y that the mo«iey was paid under 
a mistake^ the defendants not havrng at the time of insurance 
effected disclosed to the underwriter (the present plaintiff) a 
niA(ei>i«^ letter which Wd been befta*e reee^ved^y thena relating 
to Hbetitfie «of aa>liag of the ahijp jnsui^^ It was not now denied 
that Att kttet was xtiHlerial Vo be disclosed ; but the defi»iee 
te^ed on now and at the trial i^as^ thdt before the loi^ on th« 
policy was adjusted^ and the money paid by the present plaintiff,. 
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1809. n]\ the papers liad been laid before the underwriters, and amongst 

*•' — others the letter in question ; and therefore it was contended 

ITiLBiB at the trial before Rooke J. at York, that the money having 

LuMLiy ^^*^" P^'^ '^'^'^ *"'^ knowledge, or with full means of knowledge 
of all the circumstances, could not now be recovered back 
again. On the other band, it was insisted that it was sufficient 
to sustain the action that the money had been paid under a 
mistake of the law ; the plaintiflfnot being apprized at the time 
of the payment that the concealment of the particular circum- 
stance dii^closed in the letter kept back, was a defence to any 
action which might hare been brought on the policy t and the 
learned judge being of that opinion, the plaintiff obtained a 
verdict. 

A rule ni$»i was granted in the laist term for settin;; aside the 
verdict and having a new trial : which was to have beta 
supported now by Park for the defendants, and opposed by 
fFooii for the plaintiff. But after the report was read, and the 
fact clearly ascertained that the material letter in question bad 
been submitted to the examination of the underwriters before 
the adjustment, 

Lord ELLKNnoRouGH C. J. asked the plaintiff's counsel 

whether he could state any case where, if a party paid money to 

another voluntarily with a full knowledge of all the facts of the 

case, he could recover it back again on account of his ignorance 

^ of the law ? J"^'^ answer being given, his Lordship continued ;] 

[471 J I'be case of Chatfield v. Paxten {u) is the only one 1 ever heard 

of 

(ff) That case can»c before this Court on a motion for a new trial ia M. 
39 Geo. 3. The circumstances were so special, and there was so much of 
doubt in it» that it was not thought to be of any use to report it. The outline 
of it was this : A mercantile house in India (of which the defendant was a 
surviving partner re»idin«^ here at the time) received a bill drawn by the 
plaintiff on another house in paytnent of a debt, which bill the defendant's 
Rouse made their own by laches; but not apprizing the plaintiff of this, 
they tent him back the bill prot6:>Xcd for non-payment, ana drew upon him 
for the same amount in favour of a mercantile house in London (some ot 
^hom, amongst others the defendant, were also partners in the house in 
India.) The plaintiff, ignorant of the laches ot the house in India, accepted 
' the new bill ; but before payment he received some information of the 
laches ; yet nOt such particular proof of it as Would have enabkd him to 
defend himself a^ain*rt the demand upon his acceptance in a court (even if 
the house in India were to be counidered the same as tliat in London.) There-* 
fore the pftiintitf paid ho acceptance, and afterwards brought this action to 
recover the motiey back, from the det'endant as a partner in tJie hou^in 
India, and obtained a verdict under the direct Ton of Lord Kenyon., Upon 
rfte motion for the new trial, hi^ Lordship *and Ashlvurst J. were clearly of 
opinion that the action was maintainable^ considering as it seemed that the 
defcB^ant's house in India iiad obtained the plaintiff's acceptance in the first 
instance by a Iraudalent concealment of their laches, and that tlie plaintiff 
had not voUinunly and wiih a fair knowledge of his case bubmitteJ to pay 
it ', but had paid it from the necessity of the thing and under a pixitest, that if 
on his arrival inindia^ie afterwards found his suspicions confirmed he should 
call upon the house th^e to indemnify him. Ashhura J. added, that where 
a payment had been made nut with full knowledge of the facts, but only under 
ablind sa<;piciou of thr case, and it was found to huve been paid ui^QStly* 

tJic 
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of where Lord Kent/on at nisiprius intimated something of that 1602. 

sort. But when it was afterwards brought befoiC this Court, on — 

a motion for a new trial, there were some other circum^thnces of [472j 

fact relied on ; and it was so doubtful at last an whnt precise Biliii« 

ground the case turned, that it w«<5 not repoiud. Every man r^?^!'i^ 

i_ I 1 • I'll "i •!• JLUMtET. 

muiit be taken to be cognizant of t!ie Uw; otherwise there is no 
saying to what extent the excuse of ignorauce iniglu not be 
carried. It would be urged iu almost every case. In Lowrtc 
V. Bourdieu(a]y money paid under a mere mistake of the law^ 
was endeavoured to he recovered back; and there JiulUr J. 
observed that ignor ant ia juris non txcusat^ 6fc. 
Per CurUim, Rule absolute, 

the pnrty might recover it back again. That here the platntiflF was under 
great uncertainty of the tacts at the time he accepted the bill, and even if 
he knew them all* before actual payment, yet that his knowledge would 
have come too late, and it wonld have been no answer to an action by the 
payees who were not parties to the transaction ; but that his proper remedy 
was against those persons by whose misconduct he was placed in that 
situation* Grose J. said he had great difficulty in adopting the opinion of 
the two other Judges to the lull extent of it ; principally because he was 
not jatisfied that the plaiutiif had not a sufficient knowledge of the ground 
of his defence before payment of the bill, whatever he might have had 
when he accepted it : but as the verdict wits with the honesty of the case, he 
inclined against disturbing it; and the rather, because he doubted whether 
the house in India^and that in London were to be considered as the same, so 
that the plaintiff could have resisted the payment of the bill to the latter, 
because one of their partners (the defendant) was also a partner in the other 
house, though he had no knowledge in fact of the laches Lawrence J. also 
doubted on the former pround, as the plaintiff seemed to have been apprized 
before payment of the bill of the general outline of his defence ; but as he 
was not then jso con veri^ant of the particular fucts now appearing as to liave 
been able to resist the demand then made on him if an action had been 
brought, but seemed to have had only a confused notion of them, expecting 
to be better informed whcn> he arrived in India, he doubted how far the 
piaxim moUnti non fit injuria could be applied to lum. 
(^} Dougl. 467. 
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OjDDV against BoVILL. luesdcy^ 

June 19th. 

THIS was an action upon the case, against the underwriter on sentence of . 
a policy of insurance, dated the l4th of Fchruuri^^ J7^9>on condemnation 
a bottomry bond on x\\^ Danish Shaw, Ftozc Jiana^ upon a-o^* P"^^* 
voyage at and from Ptnzance to GVwua, for 200/. ai a preunuui of ^f^^^c h oriva- 
20 guineas per cent. Flea the general issue. At the trial iccr"andcar-' 
before /y^ BiuffcJ. at the sittings at GuUdhoU after la^t Hilary riedimoSpain 
terui^ a verdict was fouud for SOO/, subject to the opinion of the by a French 
Court, upon the following case : court sittmg 

•' That the ship -Fros; Juna vr^sin/u(:t ix Danish ship, but {,ctngthen*" 

a belligerent 
ally of' France in the war against Great Britian) is valid ; and such condemnation, pro- 
c^^4iug on the ground of die property being enemy's and British, is conclusive in an action 
on a policy against the underwriter by the assured whQ ha4 ia&ur^d it as Danish^ whic^i in 
|act it was, Denmark t>eiiig then acutral, 

Z 3 was. 
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180?. wasj in the. course of ber voyage from Penzance to G^noa 
•s??-! captured by a French privateer, ana taken into the port of Malaga 
Oddy io Spain. That the captor instituted proceedings against the 
^aimt gj^jp i^fj^^^ fi^^ Consul of the French Republic residing at Malaga, 
qviLU ^^^ thereupon on the first oi Jpril 17^9, at Malaga aforesaid, 
pronounced the following sentence: ^—'* We Nicholas Mauritm 
*^ ChampfCy consul of tlie French republic in the kingdom of 
^' Gretiada in Spain, residing in Malaga, auihorized by the laws 
" of 3d Brumaire (25th October) and Sih Floreal («8th Jpril)^ 
^' of the 4th year of the French republic, to give sentence, 
'' Whether the prizes brought into any port belon&png to this 
*' consulship, by any vessel or privateer of the frrnc A republic be 
♦' lawful or not ?" — ^The sentence then recapitulates the case, and 
proceeds as fbllows : '* That so many motives united, leave no 
'' d onbt of the confiscation of the said vessel b<Hog lawful, as 
** well a^ on account of her being EngHsk property as oa 
'^ account of the offences against the ordinances. That the 
|]4743 '« cargo is of English growth and manufacture, and being 
^ besides proved English property by the piece of l3tb page 
^ already referred to, is also condemned, being on board a vessel 
^' which is English property. We therefore declare the vessel 
*' called From Annay Captain Jt, B. taken by the French 
''^ privateer Lc Zenodore, Captain H. P., a good prize, with hei.. 
'* mastSj See. to the profit o( the proprietors of the Zenodort and 
*^ her crew, and others interested in her, together with the goods, 
" without any exception, that comppse her cargo ; and order 
*^ all guardians and trustees to make the delivery of the same ap 
*^ to tbem ; by which delivery we declare the said guardians and 
^ trustees duly and lawfully discharged of their tf ust. And we 
^ permit to the said proprietors of and persons interested in the 
** Zenodorc, or to Uiose who have the power to procure the salea 
^ of the ship and cargQ in the chancery of the consulship of tb^ 
^ '' French republic in this port, charging theqi however, to 
*^ deposit the value in the said chancery, or in any other public 
*^ treasury in which they may be authorized so to do, till the 
f' allowed time of appeal be expired, or in case of appeal until 
^' the definitive sentence, which, if it should be against tbem^ 
** they are to pay al| the rights and e^pences which might be 
'< done in consequence of the said sale, the lot of livre to the 
^' invalids, and* other duties; also the law expences, and ihe 
" expences of the present sentence of condemnation, which will 
" be executed notwithsUrnding the rights of appeal ; and in- 
f' tiraated to all whom it may concern. — Done in the Consulary 
'** House, and sealed with the national seal of this coosulsbip of 
*' Mahga, the 1 Uh oi Germinal, in the 6th year of the French 
" republic (Jst Jfiril 1797) one and ii^di visible." (Signed) 
*' Champre, consul." That at the time of the cajptare and of the 
[475] pronouncing the aforesaid aenlenoe, the FuncA and ^Mtimard^ 
were allies, at war with this country, and Denmark was neotral. 
The question for the opinion of the Court was, Whe^i the 
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said sentence (a) were cdTicIusive evidence that the warranty in 
the policy was not complied with ? If it were not, the verdict to 
stand : it* it were> a nonsuit to be entered. Oddy 

Giks, for the plaintiff^ contended for the negative. The prin- against 
cipal (question in effect is, Whelher, by the low of nations, a prize ^^^^^ 
court can be established and exercise its functions in any other 
state than that tg which it belongs, and from which it derives its 
authority ? That the prize court uf a belligerent cannot esfercise 
jurisdiction in a neutral country, was clearly decided in the case of 
The Flad Oycn (b). Neither can it do so in the state of a co-belli* 
gerent, for the same reason, because it is not warranted by the lav 
and usage of nations. It is essentially necessary to have a known 
tribunal, for determining whether a capture at sea be piratical or 
lawful ; and though a neutral nation would, on general reasoning, 
appear to exercise this jurisdiction the most impartially, yet con- 
stant usage, which is the foundation of the law of nations, has 
long settled that the inquiry is to be made in the stale of the cap* 
tors, who are individually and nationally responsible for the act. 
This is expressly asserted in the Duke of Nezccastlt^s letter to 
Mons. Af/cA^// (drawn up by Sir Dudley Ryder, and other emi- 
nent and well informed persons, 1 Ma^. 48^2) in answer to the 
Prussian memorial ; and in the case of the Fiad Oyen (c). Sir fPl 
Seott considers that sentence of condemnation is necessary to the [47(iJ 
validity of the captor^s title; which sentence, he says^ must be 
pronounced by a tribunal in the belligerent country. Now here 
the condemnation was by a court in Spain, acting under the au- 
thority of France, But if the circumstance of their being co-belli- 
gerents against England cannot identify their respective territories, 
even considering the prize as a question of property between 
English and French subjects, still less can it do so as against a 
DanCj whose property the prize in fact was; because^ as to Den* 
markt Spain was a. neutral country, within which it is settled 
that no such condemnation .can take place. liavclock v. Rock" 
wood (d). « 

The plaintiff's counsel was then proceeding to contend, that the 
sentence of condemnation, admitting it to have been pronounced 
by a competent tribunal, was not •!onclusive as to the question of 
neutrality, which was collateral to the question of prize or no prize : 
but The Court said^ that after the repeated determinations to the 
contrary, it would be nugatory to open that discussion again, es-^ 
pecially upon a case reserved, on which there could be no appeal 
to the dernier resort. 

Carr, cotUrd^ contended that co-helligerents had a union of 
territory against their mutual enemy, as for all purposes of war, 
of which trie capture of prize was one. The question turns purely 
on tha law of nations, ot which prize courts have peculiar juris- 
diction ; and therefore this Court is bound to give credit to the 
decision of t^e prize court acting as such at Malaga, with the 

(a) Either party were to have liocrty to refer, if necessary, to the sentence 
at large. 
(*) I RQki I3J. {c) Ik. 139, 140. (lO « Term Rep. 26S. 

consent 
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1 802. consent (as it assumes^ and which is not dispatfed) of the soTereign 
-*— power of the country. There is nothing inconsistent in this be* 
Oduy tween two belligerent countries, as there is in sach a compact be« 

Bov^L ^^^'^^° a bellig|erent and a neutral country; upon the ground of 
which inconsistency alone the jodsment in the JFXad Uyen case 
proceeded; because^ as was properly there said, such a court sit- 
ting in a neutral country was an infringement of its neutrality, 
with respect to the other belligerent whose property was captured 
and condemned there. But there is a union of interest, of defence 
and attack, between co-bellieerents against their enemies ; and as 
Spain could have ceded Malaga entirely to France at thai time« 
lyithout infringing any duty she owed to Great Briiain, Uieie was 
no reason why she should not have made a partial cession* of her 
sovereignty for a particular purpose of war. Fatel, S book, c. 7, 
s, 89, confirms the powor or one nation to grant privileges of so* 
vereignty to other nations within its own dominions. It makes no 
difference in this case whether the question be considered as be- 
tween France and Spain and this country, or hs between the two 
former and Denmark ; their relative duties were the same ; tbey 
were both inimical as to us, and both neutral as to Denmark. If 
this were the property of a neutral, it was equally tried by the law 
pf nations; and be was equally secure of impartiality, whether the 
question were tried in France or Spain, He referred to Lord 
Manffield^% opinion in Lindo v. Lora Rodntif (a). The sentence, 
however, has determined this to be English property, which is 
conclusive. The novelty of the case cannot prevent the application 
of the law of nations to it, which, though in ordinary cas^ it may 
be illustrated by usage and example, must, as it has often before 
happened, be drawn from first principles, as new circumstances 
and combinations arise in the world. That the law and practice 

(_478j of nations has in some respects varied very considerably^ is ac- 
knowledged by Sir tV. Scotl in the case ot the Santa Cruz (b). 
But in the Flad Oyen case^ all the reasoning of the same learned 
Judge, in shewing that the condemnation in a neutral country was 
invalid, is founded on the distinction between a neutral and a 
belligerent country, and goes to prove, that a condemnation in 
the country of a co-belligerent would be valid. Nowhere is a 
capturing contradistinguished from a Ac/Ztgrrni/power* In the 
case of the Christopher (c), the condemnation in France of a £ri- 
tish ship taken by u French privateer into a Spanish port^ and then 
lying there, was holden valid. That cannot be distinguished in 
principle from the present case^ and the grounds of the judgment 
necessarily include it. It was contradistinguished only from the 
case of the FladOuen\ because that was a condemnation in a 
nirtf/ra/ country, which had no common interest with the captors 
on the subject. And a case of the Betsy Kruger, 12th Au^stg 
1800 (d)^ is there referred to, where the legality of a condemnation 
Kkc the present was expressly admitted by the Coart, and was 



(a) Done;!. 614. n. <^) i Rob. 59. 

(r) 2 Rob. 1P9. Id) lb. 119. n. 



thought 
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thought too clear to be contested by the advocates. The same l809. 
priaciple has been since recognized in the case of The Kiertighiti —^^ 
(a), and that of the CosmopoHteXb); and most have been acted Oddt 
upon long ago under the stat. 4 and 5 fF. & M. c. 25. ^aimt 

Law&bnce J. (c) The question is, Whether this sentence of ^^^^^^ 
condemnation be conclusive evidence that the property insured 
was Britishy and consequentlyi tliat the warranty of its being neu- 
tral was not complied with ^ The argument was attempted to be C^^g] 
carried into a wider field than we think it fit now to enter into, 
since the case of Hughes v. Cornelius (d), and a long string of au- 
thorities which have followed that decision. We must now there- 
fore take it for granted, that if this sentence were given' by a court 
of competent jurisdiction, it is conclusive upoti the point then in 
judgment^ namely, against the neutrality of the property. The 
case of the Had Oycn has been made the basis of the argument^ 
to shew, that unless the prize court were constituted according to 
the law and practice of nations, it could have no jurisdiction. If 
there were no other case on the subject determined by the same 
learned Judge, to explain how far he meant to go in tbat case, it 
might be doubtful, from some expressions there used, whether it 
did not extend to a case circumstanced like the present: but if we 
look at his other decisions on this subject> particularly in that of 
the Christapher, though I do not mean to say that it is directly in 
pointy it sufficiently appears from the reasoirs assigned by him in 
giving judgment, to what extent he meant the doctrine laid down 
by him in the Flad Oyen case should be understood; and that he 
did not intend to deny the legality of such sentences of condem- 
nation by the captors in the country of a co-belligerent or ally in 
the war ; because, as he observes, there is a common interest be- 
tween such on the subject, and both governments may be presumed 
to authorize any measures conducing to give effect to their arms, 
and to consider each other's ports as mutually subservient. This 
very question appears to have arisen in several subsequent cases ; 
and in the case of the Betsy Krnger^ in August ]8oO, seems to 
have been considered by the advocates as so thoroughly under- 
stood and settled, that the question of law was waved, as oife not C^^J 
io be discussed ; and the Court, proceeding on the ground that 
the condemnation was legal, directed further proof to be made of 
the fact of the transfer. We find then this question already de- 
termined by a court having peculiar jurisdiction in cases of this 
sort, of which we have only incidental jurisdiction. That deter- 
mination therefore is as conclusive on us, as to the pro{)er rule of 
decision, as a judgment of the common law courts un a question 
of real property would be on the civil law courts. 

Lb Blanc, J. The subsequent cases referred to are explana- 
tory of the opinion delivered by Sir /^. Scoti in the case of the 
Flad Oyen, and shew that he considered that there ^ as a material 

(a) 3 Rob. 96—9. (b) lb. 33'^. 

(c) Lord Ellenborwgh having been concerned in the cause, gave no opinion; 
and GtQie J. was absent, from indisposition. 
(W) T. flay, 473. Skin. 59, and a Show tjt. 

dis- 
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1809; disiincUoD between a aentence of caadftflnnAtiofh pronounced hf 

PI ■ the authority of tb/s capiuring couatry in the stale of a co*beIligiB« 

O^DT: rtnij and ooe so prooottnced in a neutral countiy. Now this ia 

J^^^ the case of a sentence of condetuaation in the couotrv of a helln 

^ * gerent powcr^ an ally of the captors ; and is exactly like the oases 

of the liurmony {u), the Melaide^ and the Br/fy Kruger. The 

first was a condemnation b^ the French comoassaiy' of toarine at 

Botttrdofik^ of a British priae taken- and carried into Htlvottdujf*, 

vbidi was. in the country of a belligerent ally ; which was so lar 

coBstd^ed a» diflereot from the case of such a court sitting in a 

Betttral country^ that the neutral claimant was directed to go into 

pioof of the merits as to the tran sfer, reserving the questioi^ o£ law. 

And in the last mentioned case of the Bttsy Krttger, the poim 

was considered to be so settled^ that the advocates waved the dis- 

cnssioQ of it, and the Court considered the condeuioatioQ as lesaL 

MSIJ That 1 consider as a case directly in point, to support the legality 

of a condemnation in the country of a belligerent ally. Tbia 

Court therefore must decide the question consistently with the 

opinioa of a court of peculiar jurisdictioD on the same point, no til 

W!e are told by a superior uibunal that that determioatioQ waa 

impeoper. 

Judgment of Nansait^ 

(a) t Rob. aro. n» 
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raiuutf^ Oo£^ on the several Demises of the Duke of Xorfolk 
juMi 29ih, aad John Ibbqtsox, against Hawke aud Anotlien 

J.gaTebywin f\^ the trial of an ejectment for a certain messuage and lands 
his tenants \J ,„ Yorkshire, at the last York assizes, a verdict was found for 
hi held by ^^^ plaiauff on the demise of John Jbbotson, and for the defend- 
lease, to JL /. ^^^^ <>» the demise of the Duke of Norfolk, subject lo the opinioa 
^Mi M&i to dis^ of the Court on the following case. 

jfost §f9r sell Joseph Whitthy was. lessee of the premisses in question for the 
^efiTdi^^Jw II ^^^ of twenty-one years, commencing from the 29th September^ 
iUri^ Jr keel it l'^%> under a lease granted to him by the Duke of Norfolk^ daud 
in 4ri §wh pos" 2dth January, 1790. ffkitcky entered into possession of the pre** 
ussioM^ then misses under this lease ; and made his will> dated lOtb Uctoher, 
^h^ WL h' ^7S0> whereby he disposed of the premisses in question as follows ; 
h^tenant-^* *' 1 give and bequeath to my nephew, Jbrakam Ibbotson, with 
Kight ofthe submission to the Duke of Norfolk, the tenant right of my farnt 
fsam. J. L at the Edgefield, which 1 hold by lease under his Grace, he paying 

having bor- 

rowedmoneyy left the title deeds with his creditor as a security^ and confessed a judgment to 
secure the money ; and having aho given a judgment to another creditor w^o issued an exe- 
cution against him» the sheriff sold the lease to the creditor with whom the deeds were de|»o«. 
sited, he paying the debt of the plaintiff in the execution: and A. /. having left the premis. 
ses, and ceased to dwell there on the day of the execution, before the sheriff entered, held 
that J. L the remsiadennsa was catUled to eotci^ the estate oiJUL haviog detenaiicd by 
such his acts, 

the 
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tbt rent, aod eooformiog to tbe coven2uoi,t9 in the lease ; but not f(^ ISfiS* 
dispose qfor hU the Uiiani righf to anjf^ other person: but \f Ac 
refuses to dvell there himself', or keep in hh own po^c^umi tbeo my 
will is, that my nephew John Ibbotsoa (ooe oH the lessors of the ^^^ 

plaintiff) shall have the tenant right of the farm at the Edg^W* K&lsaAHi 
And the t^titor diieeted (t^mongst other things) thiit the said 
farm should be delivered up, as before willed, a year and ad^^y after 
his decease, by his executrix : and he appoinicd his niece, Si^rak, 
Ibbotson^ sole executrix ; and gave the residue of biA effeot^ t% 
her. The testator JVhiteley died in January^ 1799^ having coati<». 
nued in possession of the premisses till his dentil. The executciic 
married Jtowland Hartley, and duly proved the will* and adminia* 
tration was granted to her, and she and her husband entered into, 
the possession of the premisses on fVhiteley^s death. And in Ft^. 
bruanf, 1800, possession of the premisses was duly delivered bv 
them, together with tbe lease, tQ jf. lifbbotson, in puzsnaace of. 
^AiYe/^y's will ; and J. Ibbotson continued in such possesaioatilL 
he quitted the same as after mentioned. When, ^« Jbbotsm wikf. 
in possession of the premisses, J. (Brookes lent him 2oL oa hif. 
note of hand ; and thereupon ^. Ibbotson deposited with Crooku 
the lease of the premisses as a further security. At the time of tend* 
ing the S5/. it was agreed between. CiooA-e^ and A. Ibbotson, that 
Crookes shoijld have ihQ Jiiest chance foe the farm ; but no acroai 
valuation was made. Crookes made further advaaces to A, Ibbo$iw 
son, amounting in all to 6o/. ; but Crookes knew nothing of 
fVliUtlej/\ will until the whole of tbe 60/. had been advanced. 
Afterwards, J. Ibbotson was arrested at the suit of ^ Uartky^ to 
whom he {A. Ibbotson) had given a warrant of attorney i and* 
thereon Crookes paid for A* Ibbotson, at his request, QoL more, to 
effect A. Ibbotson^s liberation. After this, Crookes tppk from. Ai 
Ibbotson 9 warrant of attorney to confess a judgment^ and a hill q£ 
sale of^» IbbotSQn\ goods; but never entered up jndgmeol on 
such war/ant of attorney. Then ouefFitUam Greaves^ at A* Ib'^ [483J 
bois<m*% request, paid off the money advanced by CropkeSf and, 
f^ok from A* Ibbotson a fresh warrant of attorney to confess a 
judgment ; and at the same time the lea^e, and a copy of fVhiie^ 
/^ys will (which had been in Crookes! possession) were deliverecl 
by Crookes. Judgment was entered up on the warrant of attorney sfir * 
&un to Greaves, and execution thereon issued in Trinity term 
1801; but before the entry with Greaves* execuxioo, one Jc^yJ^ 
Sc/iofieldf another creditor of ^. Ibbotson, had levied an ej^ecut^po, 
ypon part of tbe goods of ^. Ibboteon^^vthnoh execution being siv* 
tisfied by Greaves, was withdrajwn, and possession was taken under 
t^is execution ; and the lease of the premisses in question was, on. 
jl^^ 18th June, 1801, publicly sold and assigmd.by the sheriff u^der 
y^caves* execution to the defendants^ wbp. were immediately f ut 
loto possession of the premisses, a^d now continue splely poa* 
sessea thereof. A* Ibbotson quitted tbe premissea in the morniag; 
before the sale, and has ever since ceased to dwell there, or have 
ony possessiop, thereof. 'John Ibbotson (the lessor of the ptainitiir) 
attended at the time aaa pt^e of sale (which was public) and be- 

fore 
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180S. fore the actual sale, gave notice of his claim under fVhiUletf\ will 
to the defendants. The question was» Whether the plaintiff were 
entitled to recover on the demise of John IbboUon i If be were, 
the verdict to stand ; if not, a nonsuit to be entered. 

fVood for the lessor of the plaintiff. The condition on which 

the farm was devised to A. Ibbotson was broken, and therefore 

y. Ibbotson was entitled to enter, to whom it was ^iven over, in 

' the event of -^. Ibbotson's refusing to dwell there himself, or keep 

it in his own possessio n. Here it is stated as a fact, that A. Ibbotson 

r4841 <]tiitted the premisses on the day of the sale previous thereto, and 
has ever since ceased to dwell there, or have anj^ possession thereof; 
and it appears from the rest of the case, that he has parted with 
the power of dwelling there. The object therefore of the testator 
16 entirely defeated, which was, to compel A. J. to keep the farm 
in his own hands, or otherwise that it should go over to /• J. If 
it be objected, that the words of the condition only imply a volun- 
tary refitsal to dwell there, and not an ab<^nce by compulsion of 
law, as this will be contended to be, that is answered by the caise 
of Dotnmet tw. Bedford (a), where the condition was, that the an- 
nuity bequeathed should not be alienated by th^ devisee, other* 
wise it was immediately to cease and determine; yet upon his 
banlcruptcy, and the assignment of the annuity by the commis* 
sioners, it was holden to be determined, though that was no more 
a voluntary act of the bankrupt's than thiB. It is true, that in Doe 
V Carter {b), it was at first considered, that a taking of a lease in 
execution was not ** a letting, setting, assigning, transferring, 
'* making over of it,** 8cc. within the true meaning of those words, 
being done in invitum, and not a voluntary act; but when that 
question afterwards cam<5 on again in Doe v. Carter (c)j and it 
appeared that the warrant of attorney for confessing judgment^ 
under which the lease was taken in execution, had been given 
for that express purpose, the Court held that it was a forfeiture of 
the lease, though ultimately taken by compulsion of law. The 
same principle applies here ; the facts of the case shew, that A* J» 
bonowed the money on this specific security ; for the lease was 
lodged with Crookes; that was a \^luntary disposing of the lease; 
it was giving the creditor a specific lien on it, so that a court of 

r485l equity would have compelled an assignment. But further, the 
parties had in view that the lease might be sold in satisfaction of 
the debt ; for Crookes was to have the^rs^ chance for the farm. 
Afterwards, when the second warrant of attorney was given to 
Greaves, the lease was delivered over to him. Even in the»first 
view of the case of Doe v. Carter^ Lord Kenyon said, that if the 
warrant of attorney had been a speeijic lien on the lease^ it would 
have been a forfeiture. 

Lambe, contri. The mere circumstance of A, J. quitting the 
premisses on the morning of the sale, a few hours before, cannot 
vary the question; it was all one transaction, referable to the 

(a) 6 Term Rep. 614. (4) 8 Term Rep. 57. {e) lb. joo. 

taking 



IN TBB FoETY^'SECOKD Yeah OF GEORGE III. .485 

takiog possession of the premisses b; the sheriff under the exeeu* 1809. 
tioD. But in order to create a forfeiture, the reftual to. dwells — — 
&c. must be voluntary^ and not a ceasing to dwell by compulsion I^<>b 
of law. All conditions are not to be construed strictly ; and in ^^^"^t 
the first case of Dot v. Cai^er (a), Lawrence J. assigned the rea»* ^ '^^'' 
son on which it was distinguished frpin Dometf v. Bedford (b) ; 
because that the intention of the devisor was, that the annuity 
should only be paid as long as the devisee could receive it: ancl 
as he could have no property in it after his bankruptcy, it would 
be contrary to the will of tne testator to continue it. But the 
distinction was then taken between that and the case of a taking 
in execution, which W9s in invitum. There was no fraud intended 
here by depositing the lease, or [granting the warrants of attor* 
ney, in order to elude the condition of the will, by having the 
lease afterwards taken iir execution. Crookes was even ignorant 
of the condition at the time when the money was advanced ; 
and the execution was afterwards executed tn invitum as much 
as in other cases. Whether the depositing of the lease with the r486l 
creditor would have given a specific lien on it in 'equity is not 
material to be examined ; because the Court will only consider 
whether the facts stated amount to an nhsoluXe for/titure at law* 

fFbod, in reply, was stopped by the Court. 

Lord Ellrnborougu, C. J. The terms of this deviseane to 
Reconsidered as a conditionaUimiuition, in which the interest of 
Abraham Ibbotson in the premisses is limited on certain events, 
on the happening of which it is given over to Jo/in ; and the 
question is, Whetner the acts of the party, whose incapacity is 
to be incurred oq his refusal to dwell on the farm, or keep it ia 
his own possession, have not determined his interest? When 
he deposited the lease with Crookes, as a further security for the 
several loans of money advanced by him, was this not a volun* 
tary act i -— and when the lease was afterwards delivered over to 
another creditor, who took up the first demand, and to whom 
a warrant of attorney was at the same time given, and consider* 
ing that by so giving up the lease, he thereby disabled himself 
from mortgaging the premisses ; and by giving the warrant of 
attorney, he enabled the creditor to dispossess him at his option, 
most he not be taken to have sontempiated at the time the legal 
consequence of these acts which afterwards ensued i That these 
were voluntary acts there can be no doubt. He put the creditor 
in possession of the document of the farm ; and by all the au- 
thorities he thereby gave a specific lien on the lease : for, ac- 
cording to Russely. Russel 1 Bro. Chan, cas* 269, and several 
other cases there mentioned, the making of such a deposit gives 
jurisdiction to a court of equity to compel a sale of the lease in 
discharge of the lien. As it then enables the other to turn the r4b71 
party out of possession in default of payment, it shews a purpose 
in the Utter to part with the possession ; and therefore the sub- 
sequent proceeding and execution b not strictly tn invitum, so as 

(a) 8 Term Rep. 63. (3) 6 Term Rep. 6S4, 

to 



48f 



Dot 



CASfiS m TRINITY TRRM 

td WitJ^ Ae case wiftiifi ^hat bf Dofe v. Ctfrf<rr : tfm! tlwfe taeetl 
not be fratttl itj the tratisacfrbln ; it is enough if there be a niani* 
fest intention to ^part with tbeewafte, fallowed by nets to that 
end, which, if tioft pmdtrcred iitamediately by ttie proeurement of 
the party, maty yet be said to be done with his assent. Upoii 
the fi\\At fberefone, it is enou]^ to slsiy th^t heit Was a TOlu&tary 
depaititig mi^ the e^ate. 

LawbT6nicr, J. ffl^. The lease wasgit^n by the testator to 
a^braham Ibb^tson, Sb long as be lived 6ii the fatte. The mate* 
ffrf words of Are beoae^t ate, *' That be ishoald not dispose of or 
'•* seH the tetrant-rigtit to any other person ; but if he trfuid to 
** dwell Aere bim^f, or keep it in bi^ own possesston^ Uieii it 
Waste go over to the lessor of the f>Mntiff. Nt5w$ the w6rd *r- 
ftned is only a figurative exptt^on ; tteatmig^ if the fifa/t talcer 
tttned to dwdf there. There was rettainly *o -occasfoil for a*iy 
person previt)asly to enquire nf biito, whether he w^riMi YtAm 
there dr rtoi ; and tbat be should expressly iifatt Jt^ 

La Blai^c, J. This would bea sArong case if tt resiled eve^ 
cm the first point ; for here are strong eirt'binstai^ees to lIl^iW 
fhat tbis liras a departing with fhe possession fif tbi estate by th« 
p«(ty's tiwn act. Besides whi<5h, on ibe ennstf aetion tX tbe irill» 
it ciearly appears to Irate been die iatentimi -of theteslahMr, Ifaat 
K A.I^otson ceased to live oti the prenotsse^, <9t keep rfiem in 
bis oWh possession, they shdnM go over tb Sohh ibftoUKun. 

Pbstea to the i^aimil^ 

fa) Grose J. #asabsetit,frfllH intlia^QilMMi. 
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and his real 
estate to^. 



Thcn^s Dn the several ,t)en)ises of Ai^xE 5<)ir£s 

flu^d others against Evans^ 

IN ^(Mten4, tried before T^^msoa, B#«tibe last BeHef^ri 
sitfeS) a verdict was fmnd ifor ifae frfaindl^ ^aAfd 



the devisor 
havin? ac- 
quired other 
real property, 
some by de- 



ct eofhe^pt* 

tfion ^ the Court on tbe following case : 

MdiKtYi PJtii^ being aetsedin fse of the*|N!eitti98e« in qiies- 

and'a^ter^/s ^^> ^*^ ^'^ pvwsessed -of a GonsMersWe ^rsDnat «itaif^ by 

death, and Will,>dated fiOth Sdhruary^ l80l, 'doty eseciated and atlieatad> dte- 

Tisjed (be *same wfollowa : '' This is tiie last vriH and ieatamattt ef 
me, ft. PJ* fcx;* ** i give and devise all «nd atagulat mf reai 
eaiate, wheresover situated, 'in tbe co«nt|^ of Cktm/arthm^ and 
fkith^tvi^'of Cmpmar^n^ ta my motber Jime JF^' j^ and bar 
vise and some assigws^ for life, wiihdQt impeaehuieBt of waate^ and ingt aetf 

t)yv«rchBse, 

he made a second wil}» diiipa^ii^ by ?iame of his aftef-acqaixed testafl^entary estate to C and 
then added, «• As to the. rest of my real and pefsonal estate^ 1 jntciWl to dispose laf it by a 
todicil thereafter to bt made to this my will * Thii is no ttV6Caflric*i'e/f (bt ih^WiB, ^Ifc- 
iher considering t)iat ke^ieam^o mOMde ^ie4lMieptn|M^y.1flkMih UMistd | becanae it k 
a mere declaration of an intent to dispone of it in fatur&; and non comiai that such .disposi- 
tion #an]d be inconsistent mth tl^e nrst will : nor is it any revocation, considering that he 
sieant onty to include his ifter^ptrreh^ed ptoaerty not befilie 11^ViSi60| addtes personal 
e^te, the bequest of which had laf sed by the de»tk of JL 

aft^ 



tN TlCB^oBTY-BSCOm) YsAft OT 6B0RGB tlL 



4M 



After herdecetse, I gite atid dftvise'tftito mjsiMr iJmi J^fU$^ 
wk eiHiiiitj of £0/* to^ yearly isMiuag oat of myaaid real esUte 
•diirisg her life, d«ar of all •deductions (wUhapower of diatfaia* 
log for it in case of default). I giv<s and devise all my ftaid re«l 
estate in (KMsession or reveision to 2\ L. bnd G. P. and tfaexr 
heirs, in trust, to the use of my nephew Jehn Joims, only son i>f 
my said sister, and his assigns, for and during his lifef remainder 
lo my said trnstees aod their heirs, to pi^serve oontii^ept re* 
mainders; remainder to the first and every other son and vSoa« 
of the body of my saJd nephew John Jont$% and the heirs of 
their bodies, Scc.(sucoe8sive) ; and m default of sach issue, to the 
use of ail and every of the daughter aiid daughters of the body 
of the said Jolm JW^, and the heh^ of their bddies^.&c.as te- 
nants in common ; and in default of aueh issue, I give and devise 
all my said estate to my cousin T. Philips, seaond soa ^f my 
uncie fF« Philips, of SiebetJk, &c% clerk, his heirs and SASJIgns 
for ever. A^ to all and singular my peiBOoal estate, I give and 
be<)ueath the same to my motfaei Jmte Philips whotn 1 doap-^ 
poiat sole executrix of this mv will^ and Ido hereby revoke all 
former and other will and wills." 

Jane Philips, the mother and deTis^e for life, and als9 exe- 
cutrix land residuary legatee named in the will, died in Feirnary, 
1784, in the lifetime ot the testator. After the -making €>f the 
wiM^ one George Philips devised to the testator a certain estate^ 
called The Cotdgain Estate, for life, with several remainders 
over, with the ultimate reversion to. his the said George Phiiipsl 
own rrsht heirs; and died on theSQth April, 1784; after whoflie 
death the said reversion in fee expectant as^ aforesaid, descended 
and came to the said RichaitdiPhilips, as cousin and beir^at law 
of the said George Philips. The said Richmrd PAi/^s being ao 
seised of the preioisaes which he had arisen he made the will of 
I78I; and also of the said life estate in the Cort^otn estate, of 
which he was likewise entitled to the re version in fee. as .afore- 
said, made another will in writing, dated 7th of Jtfar «i, l^M, 
duly etxecoted and attested, in the words following : '' Ti^siittbe 
last will and testament of MoteR. P. &c. Whereas my reltttion, 
George Philips, of Cotdgtun aforesaid, deceased, 4^ by his: last 
walhaod testament, duly executed, give and devise alt his real 
estates in the several counties of Carmarthen and Cwdig^n^ wad 
county of the borough of Car/narMos (subject to the aattuiciss 
tbereim granted) to^ me tlie said Richard PbiHpS for life, remain- 
dot to &icfiard Mansely second son of Sir llviUiam -Manttlf-of 
Isebed, in the county of Carmarthen, Saronet, in tail, <wttb 
other remainders over, and the reveiaion thereof to his-owo ij^bt 
heirs for ever: and whereas I, the MdRickafd PhUips, am 
thereby entitled to the reversionary estate and interest eitpecl- 
ant x>n the estates tail of and in the saidireal estates, as.heir at 
Isiwta the said George Philips. Now I do, by this my wU, gtVe 
and^viseall myreversionaryestate aiidaaterest of^.ia, and to 
t he saidf premisses so devised: to me ia manner aferesitid, by the 
aaid George Phil^s deceased, to Dame Mar^ Mansd, the nife 

• of 
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180S. ^^ ^'^^ ^^'^ ^^^ fViUiam Mansel^ her heirs and assigns for ever. 

' ^s to the rest of mif real amd pergonal estate, I intend to di^H 

Thomas ^^^ ^''^ ^ ^ codicil to this my will hereafter to be made. In wit* 

against ness whereof," 8cc. 

KvARs. Richard Philips died 7tb October^ l7dS, unmarried^ leaving 

Awie Jones^ widour, one of the lessors of the plaintiff, bis sister 
and heir at law, and next of kin ; John Jones, her son and de« 
visee^ named in the will of 1781 ; and Thoma$ Philips, the niti- 
mate remainder^maD in sach will, named him sanriving. Tht 
wills oj 90th February^ i78 1, and of 1th March, 1785, were hotk 
found uncancelled, and have both been duly proved, John Jones, 
the devisee for life, under the will of 1781, on the decease of tht 
said Richard Philips in 1799, entered into possession of the 
premisses in question ; and so contiboed till his death, on the 
C3d June^ 1796. The testator, subsequently to the making the 
will of I78l» and before he made that of 1783, boaght an estate, 
the consideration paid for which was l60/. ; and subseqaently to 
the will of 1785, be purchased an estate of the yearly value of 
150/. ; which last estate descended to the said Anne Jones, as his 
heir at law. The question for the opinion of the Court was, 
Whether the will of l78l were revoked by the will of 1785 1 

[49I3 PhelpSj for the lessor of the plaintiff, contended in the affir- 

native. It is a question of intent, reference being had to the 
circumstances of the devisor at the several times. In making 
the second will, he must either have intended to confirm or re- 
voke the first ; but he could not have meant a confirmation of it, 
because taking them both to bear date in 1785, there is arepog- 
• nance and incon^stency in them in several particulars ; for hb 
mother, to whom he had devised a life estate by the will of 1781, 
was dead at the time of making the witi of 1785 ; and to ber 
who was then dead, he must be supposed to have bequeathed all 
his personal estate absolutely, and also to have intended to con- 
stitute her sole executrix : an intention too absuid to impute to 
bim. But as a revocation of the first, the second will is a perfect 
and consistent instrument; for therein, after disposing of his re* 
cently acquired estate, he declares his intention to dispose of the 
rest of his real and personal estate by a future codicil to thattifs 
will. That he did not make such future disposition is immate- 
rial : it is enough that he thereby shewed a present intention that 
the first will should be revoked. He must have known that, 
by the intervening death of his mother, the wliole of his/iersoaa/ 
estate was undisposed of; and he declares his intention, as well 
in regard to that as to the rest of his real estate in the same 
clause ; and the future codicil of which he speaks, is to be an* 
nexed to that his will 'r disregarding altogether the first will, and 
calling the will of 1785 his last will. 

fFUHamis, Serjt. contrd. Revocations of wills are not to be 
favoured ; and no intention to revoke can be presumed from 
making a subsequent will not iticonsistent with the former, es- 

riggj pecialty with respect to such parts as may well stand together. 
The occasion of making the second will is plainly expressed ia 

ii; 
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it ; namely, to dispose of the devisort after-acquired property, 
trhich he xnentioDS by name : and according to Cowurd v. Mar* 
^hall (a), two Wills, disposing even of the same land, may be 
<:o0strued together, nniess they are inconsistent. That case was 
reco^nizC^ by Lord Hardwicht in ffilltt v. Sandford (6), and 
the Attorney General v. Etiywood, in July, 1 741. Then the 
mere circumstance of declaring that be meant to dispose of the 
re%i of his real atid personal estate by a future codicil, does 
not shew a present intention in the devisor, that the disposition' 
he had before made should be immediateiy annulled. Admit- 
ting that he intended, at som^ future tiil^e, to make a codicil, 
disposing of the property in question differently from what h^ 
bad done in his first will, and thei^eby to annul it, it does not 
follow that he meant to do so by any other instrument than such 
codicil ; and as he lived several years afterwards without making 
it, it shews that he was satisfied to abide by what he had alteady 
done. At mosf, it only amounts to an inteOtion to revoke ; but 
never carried into effect. The statute of frauds poitUs out th^ 
several ways in which express revocations of wtlli Can alon^ h6 
made. But what would not have been revocation by parol before 
the statute, will not be so since, though reduced into writing, 
ti^ith all the formalities enjoined by the statute. Now a bare in- 
tention to revoke, though expressed by parol, was no revocation 
before the statute, unless the testator declared that he did revoke 
his will, ft was so resolved in Cranvel v. Saunders (c) : and this 
ts no more than expressing an intention to revoke it by some fu- 
tare instrument : but until the codicil were made, how can th^ 
Coart ssiy whether it would be a revocation or confirmation of 
the will ? The making a codicil does not in itself shew a dispo* 
Litton to revoke a prior will. Supposing the testator had even 
made a codicil, the contents of which could not be known, but 
it was only found to have contained a different disposition ot the 
property, vet the Court could not adjudge it to be a revocation 
of the will Without seeing the contents. Hitchins v. Basset {d) 
and Harwood v. Goodright (e). In the latter case in C. B. three 
Judges went the other way ; but their opinion was over-ruled on 
a writ of error in this Court ; which Judgment was afterwards af- 
firmed in Parliament: but admitting tiiat some effect must be given 
to the words, stating, that as to the rest of his real and personal 
^tate the devisor meant to make a future disposition of them^ 
they need not relate to the real property devised by the first will ; 
for besides the property which had come to him by the death of 
his relation, and which he distinctly disposed of by "the second 
Will, he' had other real property undisposed of by the first will, 

(<0 Cro. Eliz, 711. fbj i Ves, 187. 

fc/ Cr6. Jjte. 497, and vi. Moor, S74. 

fifj % Salk. 591. I Show. 537. 3 Mod. 203. Show. P. C. r46. 

{e) Cowp. 87. and vide note (i) to Mr. Cox's edit, of P. Wms. i vol. 
345* Vide S. C. in C. B. 3 Wils.497i and z Blac. 937. and in Dom. Proc. 
7 Bro. P. C.J 44. where the judgment of B. R. reversing that oi C. B. was 
ain fined. 

Vol. U. a a which 
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1802. which he had sabseqoently acquired by purchase; which suffi'* 
— — ciently ex plains the use of those words. Then, as to the expres- 
Tromas gion of liis last will, it was said by the Court, in the late case 
^ANs. between Lonl Walpoh and \mA CholmondtUy (c), that no reli- 
ance could be placed on it; for thiit was a man's last will which 
was confirmed by law to be such at the time of his death. 
Phelpt, in replyi said. That the residuary clause was notcoQ- 
[494] fined to after-purchased property ; but extended to all : and 
furnished evidence as to ine devisor's intent, that his first will 
should stand annulled in toiOf independent of the question of re* 
vocation arising from evidence of an intention to revoke, bj 
making a different disposition. That in the case of Haru/aod 
V. Goodright^ there was not sufficient evidence to shew an in- 
tention to revoke ; because the Court csould not see in ichat rt" 
sped the subsequent disposition differed from the first : but there 
may be a revocation withotit any new disposition. 

Lord Ellbnborough C. J. This is as clear a case as ever 
came before the Court. A person made his will, whereby be 
bequeathed his personal estate to his mother ; and after several 
intervening limitations, devised the ultimate remainder of bis 
real estate to 2* Philips. He afterwards acquired a new rever- 
sionary estate, which he also wished to dispose of; and bis mo- 
ther having in the mean time died, and consequently the bequest 
of his personal property having lapsed, and having also pur- 
chased other real estates which he bad not before disposed oC be 
might also contemplate the disposition of those. So circnm- 
atanced, he makes another will, which he describes as his /ff<f 
will ; on which stress is laid : and so indeed it was hi&^iast will, 
with regard to his newly acquired property. But it is BOt enongb 
to say, that by makiuff this will, m terms large enough to in- 
clude all his property, he must therefore have meant to revoke 
the former will, unless it be shewn that he has made a dispost* 
tion of the same property inconsistent with it ; especially since 
the case of Haru:ood v. Goodright^ and that of Hmtchins^* 
Basset* It is said, that he must have intended either to coofinn 
or revoke tlie dispositions contained in the first will ; but there 
is a third proposition : he might not have contemplated to do 
either, but to make a mere collateral disposition of other pro* 
perty ; and that seems to have been the case. The cases referred 
to before the statute of frauds, wherein parol declarations of an 
intention to revoke in future were holden not to amount to a 
present revocation, are-a4i applicable. The only difference in- 
troduced by that statute, was to require certain formalities in the 
^akin^^ and revoking of wills : but the same sense conveyed noir 
in writing, as before the statute might have been c^onveyed bj 
parol, will have the same operation. £ven 10 some cases, 
where the subsequent disposition somewhat varied from the prior 
one^ it was holden only a revocation jpro tanto ; and that the two 

fc) 7 Term Rep. 144—151. 

iflslro* 
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instruments mi^Iit^ in other respects^ stand together. All these I80S. 
were fully considered in tlie cases I have mentioned ; and the «— « 
cases have gone this length, that if it be merely found that an- Thomas 
other f or even a different disposition has been made by the tes- evI'n's. 
tfltor from that which he had first willed ; yet if it do not ap- 
pear CO the Court what that difference is, it is no revocation* 
Here the devisor has concluded by declaring his intention to dis- 
pose of the rest of his real and personal estate by a codicil there- 
after to be made to that of his will. The plain sense of which is^^ 
that instead of having two distinct insiruments^ he meant to 
dispose of his personal property, the bequest of which had 
lapsed by the death of his mother ; and also of his real property, 
wnich he had acquired subseouent to his first will ; and by 
means of a codicil to connect the two instruments, and make it 
ail one will. But even if this had imported an intention to re- 
voke by making a difierent disposition in future, it would notj 
according to the authorities, nave amounted to a revocation, 
unless we knew what the difference was : and after the cases 
which have been decided, it is importsible to agitate one so |n« r496l 
finitely weaker than many of those, and to contend that the 
prior disposition was revoked in this case. 

Lawrencb, J, The circumstances relied on to shew that the 
subseouent instmment was a revocation of the former are, Ist^ 
That ttie testator calls it his la$t will : to which the true answer 
was given at the bar, that it is merely a word of form ; and he 
meant no morp by it than that it was the last of those instru* 
meuts which he had executed* Then, Sdly,, stress is laid on the 
declaration of his intention to dispose of the rest of his teal and 
personal estate by a codicil thereafter to be made ; from whence 
It was contended, that he must have considered all the rest of 
his property as undisposed of, besides what he bad devised in 
the prior part of the second will. But it would not be incon- 
sistent with the disposition in the first will, if, in speaking of the 
residue, he had meant to include the same property that he had 
before devised ; for he only says, That he intended to dispose of 
it by a future codicil ; and non constat. Whether he would make 
any, or what difference in the disposition he had before made. 
It does not, however, appear that he meant to include the same 

Property in the residuary clause ; for he bud other property^ 
oth real and personal, undisposed of by either of the instru- 
ments; nameiy, his personal propertVt which had lapsed by the 
death of his mother ; and his real property, purchased by him 
after the date of his first will, which alone he might, have in« 
tended to dispose of by a future codicil. In neither case, there- 
fore, is the declaration of such intent inconsistent with the dis- 
position made by the first instruooient. 
Pet Curiam, • Postea to the defendant* 



I 
I 



A a ft the 



497 CASES iH TRINITY TERli 

1802. 



Vuhi^t* The Company of Proprietors of the Mersey and 

Irwell Navigation against Douglas and Others. 

It is not ns- H^HE declaration stated, That the plain tiflfs heretofore, to wit, 
ccssary to A on the 1st of January^ 1 796^ to wit, dt Preston^ in the county 
ScscrfpHon to o/" -'^''easier, were proprietors of and lawfully entitled to, and 
the nuisance froiD thence hitherto have been and still are proprietors of and 
in an action entitled to the free navigation of a certain river ther€i called 
for diverting 'fke Irwell; the water of which said river hath flowed, and ought 
a^naLw'^rlx' . lo have flowed, and hath from time immemorial, until the ob- 
and therefore strnction hereinafter mentioned, hath flowed in its ancient ai^ 
if it be doubt- accustomed course, without any obstruction to the said naviga- 
ful whether tion of the said company ; yet the defendants, well knowing the 
the place premisses, bat contriving and fraudulently intending to preju- 
mvleation is ^'^^ ^'^^ plaintifis, and to disturb them in the enjoyment of the 
statfdtoliebe navigation of the said river called TAe /ris^e/^, and to damoify 
laid in the de- them in the same, to wit, on the day and year aforesaid, ai 
clarationasa Preston aforesaid, in the county aforesaid, wrongfully and io- 
r^"T d^scr*' j'^^^usly erected, and caused and procured to be erected, in, 
tion it will over, and across the said river, above the said navigation of the 
be referred said company, a certain weir or dam, &c. and wrongfully and io- 
merely to v^ juriously kept and continued the same so ther€ eredtd, tor along 
sir^r, and need ^pace of time, &c. ; and thereby, and therewith wrongfully and 
to be%^^such i'U'^riously penned up and obstructed the water of the said river, 
place ; but ^nd prevented the same from flowing down to the said navigar 
It is sufficient tion of the said company, in as ain pie and beneficial a maouer 
if it be at any as the same otherwise would, 8lc. ; in consequence whereof the 
L^dSj plaintiffs were prevented from navigating their vessels, &c« and 
wi^h^n *?h*^ ^^^ great profits^ &c. and expended lar^fe sums in fqi warding of 

'goods by other means than in the said vessels, 8tc. to wit, at 
Preston aforesaid, in the connty aforesaid. There were other 
counts, in substance the same. The last count stated, That 
whereas the plaintiff]; heretofore, to wit, on the said 1st ot 
Junuary, 179^)> and long before, were proprietors of and eu« 
titled to, and from thence hithtrto have been and still are pro- 
prietors of and entitled to the free navigation of a certain other 
river there, called jf Ac IrweU ; the water of which said river batii 
flowed, &c. from time immemorial, until the obstruction after 
mentioned, in its ancient and accustomed conrse, witliout any 
obstruction or impediment; yet the defendants well knowing the 
-premisses, bnt intending to prejudice the plaintiffs, and to di;*- 
turb them in the enjoyment of the navigation of the said river 
called The Iruell^ &c. to wit, on the day and year aforesaid, a/ 
Preston e^ore^idy in the county aforesaid, wrongfully and ia- 
jut'touilj penned up and obstructed the water of the said last^mcft' 
tioned river, add ^ireyented the ^ame from flowing in as ample 
and beneficial a maanerasth^ same otherwise would, &c. coa- 

il^diog as before. The defendapts pleaded the general issue. 

At 
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At the trial before Rookt^ J. at Lancaster, the plaintiffs were 
Donsuitedy for default of proving that the river Irurll was at 
Preston: and a rule nisi having been obtained for setting aside 
the nonsuit and granting a' new trial> cause was now shewn 
against it by 

Park, Holroyd, and Scarlett, Though the action be personal, 
the injury is locals as well with respect to the injurious act done, 
as with respect to the proparty injured, whicli is real : and by 
Comtfns (a) every action founded upon a local thing, shall be 
brought in the county where the cause of action arises. Where 
the injury is to land, it must be laid in the proper parish or vill, 
as well as countj', as in trespass guare da usum /regit. Then, 
unless the word there be taken as descriptive of the place where 
the injury was committed, and refer, as it necessarily does, to 
Preston, the declaration would be bad ; and if it do so refer, it 
• ought to have been proved as laid, though alleged under a viz. 
being a material allegation. [Lord Ellenborough. If it be ne- 
cessary that the nuisance should have a local description, and 
this be not locally described, the remedy mu^t be sought in 
anothter form, and not upon a motion for setting aside a non- 
suit on a supposed defect of proof of the allegation of locality.] 
Upon a motion in arrest of judgment, it would be contended, 
that the word Mere did refer to Preston \ and amounted to an 
allegation that the /rz&r//, in which the nuisance is charged to 
have been committed, was at Preston. [Lawrence, J« Suppose 
the word there was struck out, and the declaration ran thus : — > 
That the plaintiffs,. at Preston, were possessed of a certain river 
called The Irwell^ &c. how would that he defective f] If it did 
not appear where tiie river was, it would be sufficient for the 
pluiniiiTto sustain his declaration by proving that the river was 
in another county ; which would do away the admitted locality 
of tlie action : but in Goodright v. Strotner (b), on a motion in 
arrest of judgment in ejectment, for want of an allegation of 
the vill where the lands lav ; it appearing to be alleged that the 
defendant a^ ^. ejected the plaintifl'from the said lands, that 
Was holden to amount to n sufficient certainty that the lands lay 
there. If it would not have been enough before the statute 
4 and 5 jinn, c. l6, which enabled the jury to come from the 
body of the county to have laid the action in the proper county, 
without naming the particular vill, nothing in th«tt statute hiis 
superseded the necessity of the proof required here. Thev also 
mentioned a case of S/uiW v. fVrigletf and others, before fViUon, 
i.hiYorij Summer assizes, 1790,* whicli was an action oa the 
case for a nuisance, in erecting a weir, and thereby injuring tlie 
plaintliTs mill ; which weir was described in the declaration to 
be at the Hulbrook \ but was proved in fact to have been encied 
at a lower part of the same water, called Tht Tame Waltr ; 
on which the plaintiff was nonsuited, and the Court of ii. R* 
afterwards refused to set aside the nonsuit. 
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{a) t Com. Dig. tit. Action, 131. N. 5, 

Aa5 



{b) X Blac. 706. 

Erskinc, 
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1802. Erskine, Gibbs, fVood, Lambe, W. fVklton, Raine, and Yatttf in 

■■ support of the rale. Admittios; that if the declaration alleged 

ThcCoMFAinr, 33 matter of local description, tnat the river Irmell was at Pres* 
Ac. of the ^^^^ j^ jjjj^g^ |j^ ^ proved : the question here is. Whether, if the 

lawsLLNavi- ^ord there , be taken to refer to Preston^ it shall be taken to refer 
gation to venue, or to local description ? Now if venue only were neces- 
i^aiHit sary, the Court will not read it as local description for the pur* 
DovcLAs. pQ3^ gf nonsuiting the plaintiff; hut will rattier intend that he 
stated enough, and not more than was necessary to sustain his 
action. The allegation is found in that part of the declaration 
where the venue is usually placed ; and it is absurd to suppose 
that the plaintifB would allege^ as matter of description, that 
the whole of an extensive line of navigation, vested in thein bv 
a public act of parliament, was situated at Preston, otherwibe 
than as mere matter of form. What constitutes this a local ac- 
[501 J tion is, the locality of the plaintiff's possession within the bodj 
of the county ; and not the locality of the injury in this or that 
part of it. If, before the stat* of Jnne, it would have been 
necessary to have stated the particular vill, &c. it is no longer so 
since the statute, unless wfiere local description is necessary. 
Fart of this navigation is in the county of Chesieri and though 
the injurious act nad been done there, yet if the injurioos con- 
sequence of the plaintiffs' pos^ssion were felt in Lancashire, the 
action was properly brought there. There are three material 
facts alleged, to which it was proper to lay a ventfe: 1. That 
the plaintiffs were lawfully possessed of the navigatit>n describe 
to be injured ; 2. That the defendants wron^ullv set up a weir 
across tiiat navigation ; and. 3, That the plaintiflTs were thereby 
injured. JNo local description was necessary ; but it was suffi* 
cient that the gravamen arose within the county* |n cases 
where a specific judgment is to be given for an abatement of the 
nuisance, there certainty in the local description is necessary, as 
in an assize of nuisance, or a quod permitttst, or an indictment for 
a nuisance. It need not even ha,ve been stated by what means 
the defendants diverted the water, and the injury was effected; 
ajortiori^ tlierefore U was unnecessary to give a local description 
to the injury. It Would have been enough for the plaintilis to 
have stated their possession of the navigation at any placeY^y 
way of x?r7iiie) within the body of the county; and that the de- 
fendants aAore the navigation of the plaintiffs diverted {a) \\it 
water, whereby their navigation was obstructed. If, indeed, s 
wrong name had been given to the river, it might have bern 
a ground of objection, as in the case before ffllson^J. at York; 
[5023 but the place wiiere the injury was committed is )quite iroinate* 
rial, as in Drewry v. Twiss (b). Frith v. Gray there mentioned, 
and Harrison v. Rock{c); in which latter, in an action on the 
case, for stopping the plaintiffs' right urway, one of the objec- 
tions was. That it was not suted in what town the way was ; but 

(a) Vide Prickman v. T^ipPy Skia. 3t;. (h) 4 Term. Rep. 55!. 

\c) 3Bulstr. 334. • . 
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ll was over-ruled. They also referred to the last count as more ]8o2, 
general than the others. •«-* 

Lord Ellbm BOROUGH, C. J. This action is in its nature con- Tf^CowrAwr, 
fessedly local ; but the question is. Whether the gravamen need jj^^ *t ami 
be described with an^ local certainty P and I incline to think it uwui. Nsvi- 
need not ; but that it is sufficient xf it be laid at any place gaiion 
within the bodv of the county. A plainiiflp in such an action against 
way indeed make it necessary to prove the gravamen in a pur- ^^««*^* 
ticular place, by giving it a specific local description; as by 
alleging the nuisance to be standing and being at a certain place 
particularly described ; but in general, such particularity is not 
necessary : for otherwise, how is a venue to be laid to the fact of 
the obstruction, when that takes ulace in the higher part of a 
stream flowing in one county, ana the injury is sustained in the 
lower part of the sume stream in a different county in which the 
ectiou is brought i It is sufficient to describe the substance of 
the injury, in order to give the other party notice ot what he is 
to defend; and it is sufficient in the form of pleading, to allege 
the gravamen at any place within the body of the county. 
Therefore, the manner in' which it is here stated, oupht rather 
to be referred to venae than to local description. If indeed local 
description were necessary to be laid in this species of action, it 
might be doubtful wh^her this manner of laying it were to he 
referred to the one or the other ; but that question would have [bOSl 
been better brought before the Court on demurrer* and need 
not be now considered, though I do not think it necessary to be 
ao laid. 

Lawrence, J. (a). The ground of the nonsuit at the assizes, 
was on the want of proof of the first allegation in the declara* 
tion, Tliat the plaintiffs at Preston were proprietors of and en- 
titled to the navigation of the river ^Arre, called Tkelrwelli 
it appearing that there was no such river at Preston, to which 
it was supposed to be confined as matter of description. Now 
there is no occasion for referring the word there to Preston as 
matter of description that the river Irwell ran at Preston, for 
the purpose of a nonsuit, when it may be rendered intelligible 
by reading it in another sense, which will support the declara- 
tion ; and 1 think it may well be referred to the calling of the 
river The Irwell at Preston, Then the question is, Whether in 
this form of uction it be necessary to give with certainty the 
local description of the nuisance complained of? ^«> for if so, we 
must consider Preston as the local description of the place where 
the nuisance was committed : but I think it was not necessary 
so to describe it. It is sufficient if the declaration point out the 
gravamen of the complaint with certainty, enough to enable the 
defendant to ht^v^ notice of it, which I think has been done 
here ; and that the ^aming qf the place is tq be r^feirred tq 
Vinue. 

{a) Grpse, J. belog iDclitposedi wi^s absciU* 

A a4 U 
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28O& Ls BLiKc J. It is said there i|re two parts of the d^laimtiop 

iirhere local description was necessary in stating the cause 0/ 



The ^M- action J first in stating the navigationj iheiar local possession oF 
t>f ^M & B ^^^^^ ^^ plaintiffs complain that the defendants have invaded ; 
and Irwell *"^ ^^'^ ^^ ^' ^^^^ ^^ alleged to he situated at Preston by means of 

Navi^tion the relative word there. But if it l>e not necessary to allege the 
i^Miut particular place where the injury was r^ceived^ the CSonrt will not 

Douglas, read it as giving locality to the river Irwell ^,t Preiton in order 
to support a nonsuit for a false description ; and I think it wonW 
have been sufficient to have said that the plaintifis were possess^ 
of the navigation of a certain river called the Irwell, omitting the 
word there altogether. Secondly^ It is urged that local descrip- 
tion was necessary to he given to the obstruction complained of^ 
namely^ the erection of the weir» But the gist of the a/clion is, 
that the defendants erected the weir above the plaintiiEi' na^ 
vigation ; by means of which their navigation was obstructed* 
It is quite immaterial wh^re it was erected above the navigation # 
It would have been sufficient tp have stated that they diverted 
the water above the navigation of the plaintiffs, by means of 
which the injury complained. of happened. Neither is it ne- 
cessary in actions of this kind, to give a local description eitlier 
to the property injured, or to the thing which caused the injury : 
but it IS sufficient to state what the property injured was, and 
that it was so injured by the defendants. In this case therefore 
it was not necessary to prove that the river Irwell, or any part of 
ity was within the town of Preston; or that the weir, by which 
the obstruction waa caused, was within the same place : bat the 
whole may be referred to matter of venue. 

Rule absolute* 



Atkins and Others against Banw£LL and Another. 



[505] 

7«fy *• 

The law will A N action of indebitatus assumpsit was brought by the plain* 
not raise an -^ tiffs, as the parish officers of Toddington, in the county of 
implied pro- Bedford, against the defendants as the parish officers of Milton 
™**^hVhc Bryant, in the said county, to recover 14/. Hs. for money paid, 
a ^pauper is^ 'a^d out, and expended by the plaintifis for meat, drink, board, 
settled, to re- lodging, medicines, medical assistance, and other necessaries 
Imbursc the found and provided by them for one John Mitchell, his wife and 
money laid family: to which the general issue was pleaded. And at the 
SicVMrishTin ^^^^^ before Grose J. at the last Bedford assizes, a verdict was 
whichhehap. found for the plaintiffs, subject to the opinion of the Court on 
jpened to be, the following case. 

SR providing The plaintiffs are the parish officers of Toddington ; and the 
dicaf^st""^ defendants are the parish officers of Milton Bryant. John 
ancc for'him. Mitchell was a pauper legally settled at the time of his illness 

and death, hereafter mentioneda in Milton Bryant ; but he re- 
sided, with his wife and family at Toddington, and 'was there sud- 
denly attacked with dangerous illness, which prevented bis beine 

removed 



m 
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removed frcfiD the pluce of his residence to that of his settlement, 
without endaogerinff his life. The plaintiffs gave notice to the 
defendants of the ilToess of their paoper within two or three d»ys 
after the pauper was so taken ill. The pauper's illness continu- 
ing, he arterwards, aod about three weeks from such notice^ died 
of such illness in the parish of Toddington\ aud the plaiiuifls, 
a/l parish officers of that parish, from the time of such notice up 
to the paopei'scleath, laid out \<l. 1^3. as well for necessaries for 
the p^up^r and bis family, za for medicines and medical assistance 
fof the. pauper, and also on the funeral of the puuper after his 
death. The present action was brought to recover that sum. 
The jufy found that there was no express promise of the defend- 
ants to pay it to the plaintiffs. The question for the opinion of 
the Court was^ Whether such action be maintainable in law? If 
the Court should be of that opinion, then the verdict for the 
plaintiffs was to stand ; if not, a nonsuit to be entei:ed. 

BasTj for the plaintifl^, said that there was a moral obligation 
at least in the dekndant^ to repay the money expended for oue 
of their own parishioners, whom by law they were compellable o 
maintain witbin their own parish ; and therefore this case fell 
within the principle of WaHon v. Turner (a), where an apothe- 
cary recovered against the parisii officers for the cure of a puuper 
of the parish who was taken ill in another parish : there, how- 
ever, was a special promise to pay the plaintiffs bill after it was 
contracted* 

Lord Ellenborough C. J. That last circumstance makes 
all the difference. A moral obligation is a good consideration for 
an express promise ; but it has never been carried further, so 
as to raise an implied promise in law. There va no precedentj 
prmciple, or colour for maintaining this action. 

Le Blanc J. There was a moral as welt as legal obligation 
to maintain the pauper in his illness in the parish where he was 
at the time. 

2^ at Curiam^ Let a nonsuit be entered (&)• 

JVihon was to have argued for the defendants. 

(a) Scacc. Tritu *jGeo. %, Bull. N P. 129, 147, zSr. 

(q) Vide Newdyy, IVtbshire^ Cald, 527. and Stat. i^Geo 3. c. lot. 
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Waterhouse against Sir Richard Kinq, Bart. 
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Friday^ 
July 2d. 



TPHIS was an action for money had and received by the de- An appoint- 
^ fendant to the use of the plaintiff: to which the (lefendant "^^"J by the 

* ' Lords Gt the 

Admiralty of a captain in the navy to be .second commander on board a king's ship, is valid 
by their general authority to appoint what officers they think proper for the servicr, a!* 
though another was appointed to the first command on beard the same ship ; and notice is 
only taken of one captain in the book of regulations for the navy. And such second cap- 
taiii. is entitled to a captain's share of a prize under the king's proclamation. The book of 
regulations for the navy, submitted by the Lords Commissioners of the Admiralty ta the 
King in Council in 1730, and approved by his Majesty by an order of council| is only 
direclkiry to the lords commissioners. 

' » • pleaded 



ior 



1802. 
Water. 

HOUSE. 
ii^ainsi 
KING* 

[508] 



CASES IN TRINITY TERM 

f>Ieaded the general issne : and at the trial at the sittings after 
ost Hilary tenn at Wntmimter^ before Lawrence J. a verdict 
was tnkeo for the plaintiflPfor 408/* &. fd. subject to the opiaion 
of the Court on the following case : 



1.11^ XlkinS^ III XyVUIIVJI^ die MIC lifllVFWIIIK VI«U9«^j V lib* UIIWVI \*n. 

title of "Rank and Coinmand.** Article 1. '' The esublished 
number of ilag officers of the navy shall be as follows^ vis. one 
admiral and couamander in chief of the fleets one admiral of the 

fm) At the Court at 51. TbrnwyV, the 7th day of Jamuuy 1730, present the 
king's Most Excellent Majesty in Council. — Whereas the commissionen 
for executing the office of Lord High Adminl of Orrof Britmn^ IreUmd^ &c. 
did on the %%6 of last month represent to his M^esty at this board, that the 
orders and instructions, which nave from time to time been issued for the 
better government of the Navy, have been so imperfect, and through length 
of time oecome so perplexed, that the officers ofhisMajeOy's navy have been 
liable to fall into mistakes and omissions in the execution of their duty ; sod 
that for preTenting any doubts cur difficulties of this nature for the future, they 
have colleetcd into a book the several ^* rules and orders now in force in the 
fiavy, and made such additions and alterations thereto as they thought new 
cessary for that purpose \ and have reduced ^e whole into distinct chapters, 
ind digested the same under proper heads, so that all the officers of hit 
Majesty's ships niay, at one view, be duly and sufficiently apprized of the 
duty of their respective posts. And the said lords cimiiiuKsionen did, at 
tlie same time, humbly present the siid book to his Majesty for his royal 
approbation. And whereas the lords of the committee of council (to whom 
his Majesty thought proper to refer the consicierstion of the said book) have 
this day reported to his Majesty that they have examined into the same, 
and do apprehend the said book of regulations and instructions may be pro- 
per for the service of the navy, and for the maintaining and impifoviog the 
cood order and discipline thereof; and are therefore humbly of opinion, that 
his Majesty may be pleased to approve of the sakl hook, except in some 

farttculare, which they have thought necessary to be altereor ; and except 
ikewise all the articles contained therein which relate to the establishing 
three officers under the title of commodores; u also to the resuiring tlie 
establishment of pay and servants settled by his late Majesty King William^ 
in Fthruaiy 1693, on the commission officers of the fleet, in lieu of the pay 
and servants allowed by the establishment now in force ; which last eso* 
blishnient was approved by his said late Majesty King WilUam^ in council, 
on the s8th of April 1 700 ; which two points the lords of the committoe did 
apprehend to be of so great consequence as to deserve a further deliberstioo, 
and have therefore humbly proposed to his Majesty that the coosidenuion of 
them may be postponed, and that the establishment of py and servants, 
settled as aforesaid, in the year 1700, and now in force, may foi the pre- 
sent be ub^erved. His Majesty was thereupon pleased, with the aaviceof 
his privy council, to approve the said book of regulations and instructions, 
together with the several alterations proposed by the lords of the coow 
mittce to be made therein ; which alterations are accordiiigly made in the 
said book : and his Maje&ty doth herebv order that the further considen* 
tion of all the articles therein contained relating to the establishing of three 
commodores, and also to the restoring the establishment of pay and servants 
as abovenientioned, be postponed ; and that the ertablishmeut of pay and seiw 
vants, which received the approbation of his late Majesty King mliutm in 
council on the iSth day ot jjrril 1700, and is now in force, be for the preient 
observed. And the said Lords Commissioners of the Admiralty are to give 
the necessary directions that the several regulations and instrtictions cpn* 
tained in tlie said book, which is hereunto anaezcdi ^e duly awl punctually 
complied Mich. 

fbite. 
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"white^ and one admiral of the blue ; one vice-admiral of the red, i802« 
ode of the white^and one of thebloe ; one rear-admiral of the re^^ 



one of the white, and one of the blue ; and no brevet commission WAWRwoufa 

shall be allowed.'' And under the title, ^' An establishment of ^Tl^ 

sea wages, and of the number of officers allowed to his Majesty*s 

ships/' (Article g.) the wages of other officers and of seamen, C^^I 

with the number of officers allowed to a ship of each' rate, are as 

follows f after which there is a table with the figure 1 marked 

under each rate as the number of captains]. The number of 

flag officers of the navj has been considerably increased, without 

any authority of the King in Council. Whenever any alteration 

is made in the number of officers allowed to a ship, according to 

the statement of the table, it is usual to present a memorial from 

the lords of the admiralty to the King in council, and an order is 

made thereon. ^ 

On the loth of December 1786, the following order in council 
was made, dated l5th December I786: ''Whereas there was 
'' at this day read at the board a memorial from the Lords Com- 
'' missioners of the Admiralty, dated the 14th of this instant, i«i 
^' the words following f viz ) Lord Sydney ^ one of your M ijesr\*« 
** principal secretaries of state having, in hift letter of the HUi of 
'^ jfugu^t last, sienified to us your iVhijesty's pleasure, that one of 
'^ your ships 01 war should proceed with the transport vessels 
'' appoinjted to convey convicts vto Botatfy Bay, on the coast of 
'' hew Si^uih Wales, wiih a view to form a settlement at that 
'' place; and it appearing by the staff establishment of the in* 
^f tended settlement which accompanied his lordship's said letter, 
" that it is your royal intention to appoint the captain of your 
^' Majesty's ship employed upon this service to be governor or 
^f supermtendant-general of the said settlement, we beg leave 
*' to represent to your Majesty that, as it will probably be found 
^^ expedient for tne ship to proceed to some other parts of the 
*' coast, or to some of the islands in the Pacific Ocean, while 
^' the residence of the captain in quality of governor or super* 
^' intendant may be requisite on shore, for the bettter forming 
'' and maintaining the settlement, we are of opinion it will be 
'^ for the advantage of your Majesty's service, th<4t an officer of f^lifl 
** superior rank to a lieutenant should, upon such occasion^;, and * ^ ^ 
** at all times in the absence of the captain, have the charge and 
*' command of the said ship; and we do therel'ore hnmhiy pro- 
^ pose that your Majesty will be pleased, by your order in council, 
*' to authorize us to a|^point an additional officer to the said ship,. 
'' under the denomination of second captain, with the rank of 
post-captMin, and with power to command her in ihe absence 
of the principal capiain ; subject nevertheless to his control, 
^' and to such orders and directions as he may from time to time 
^* think fit to give for the regulation of his proceedings* Th^t 
f' the pay of the second captain be equal to the pay of a cap* 
f tain of a 6th rate, and that he be allowed four servants. His 
^* Majesty, taking the said memorial into consideration, was 
** pleased, with the advice of his privy council, to approve of 
^ what is therein proposed, and to order, as it is hereby ordered, 
* ^ thai 
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1809. '^ (hat the Lords Commissioners of tfie Admiralty do appoiat an 

— — — ** additional officer to the man of war tbat^hall proceed with the 
Waterhovbx '« transport vessels appointed to convey the convicts to Botaw 

against #< Bay, under the denomination of second captain, with the raoic 
'"®* u of p^t captain/* &c. (following the precise terms of the above- 
mentioned recommendation). 

The rank immediately superior to that of lieutenant is that of 
captain. Shortly after the making the above order in coaocil. 
Captain PAiV/ijpt of the navy was appointed governor of Botamf 
Bay in New South Wales; and being about to depart for his go* 
vernraent^ he and Captain Hunter received from the Lords Coib* 
misaioners o>f the Admiralty their respective commissiona of com- 
mander and second commander of his Majesty's ship the Afnttt, 
a sixth rate ship, with 160 men, similar to the two oommissiom> 
dated the 17th July, 1794, hereinafter set forth. On that occasion 

[51 1 J Captain PhiUipt was allowed seven servants^ and Captain HutUcr 
four. In the year 1794, Captain Hunter was appointed to succeed 
Captain Philip in the government of Botam/ Say ; and on hi^ 
departure, the following commissions issoed to him and the plain- 
tiff (viz.) 

" By the commissioners for executing the office of lord high 
'^ admiral of Great Britain and Ireland, 8tc. and of all his Ma- 
'^jesty's plantations, &c. To Joifi Hunter, Eso. hereby ap- 
" pointed commander of his Majesty's armed vessel the Re/iance. 
^ By virtue of the power and authority to us given, we do hereby 
^ constitute and appoint you commander of his Majestjf 's armed 
^ vessel the Reliance, willing and requesting you forthwith to go 
" on board, and take upon you the charge and command of com- 
'* manding in her accordingly ; strictly .charging and command* 
'' ins all the officers and company of the said armed vessel to 
^ broave themselves jointly ana severally in their respective em- 
i' ployments, with all due respect and obedience unto yon their 
'* said commander ; and you likewise to observe and execute the 
^ general printed instructions, and such orders and directions as 
*' you shall fcom time to time receive from us, or any other yoar 
'' superior officers, for his Majesty's service. Hereof nor yoa, 
'* nor any of you may fail, as you will answer the contrary at yoar 
peril ; and for so doing this shall be your warrant. Given un* 
der our hands, and the seal of the office of Admiralty, this l7th 
" ofJttfy, 1794, in the 34th year of his Majesty's reign. 

(Signed) " A. Gaednbb. 

^ ** P. Affleck. 

« ChAS. MlDDLETON. 

'^ By command of their Lordships, I 

*' Philip Stepuens." 

io 12] '^ By the Commissioners for executing the office of Lord High 

^* Admiral, &c. To Henrfj JVaterhouse, Esq. hereby appointed 
" second commander of his Majestv's armed vessel the Reliance, 
" with the rank of commander, and with power to command her 
'* in the absence of the principal commander ^ sulgeet^ nevertbe* 

'■ less, 
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^ kss, to the controal, and to such orders and directions as he ISOS. 
^' may from time to time receive from the said principal com- ■ 
" mander, for the regulation of his proceedings. By virtue of the Wate»houi« 
power and authority to us given, we do hereby constitute and ^Knia! 
appoint you second commander of his Majesty's armed vessel 
t\\^Rdianct; willing and requiring you forthwith to goon 
boards and take upon you the charge and command of second 
^^ commander in her accordingly; strictlv charging and com* 
" manding all the officers and companjr of the said armed vessel^ 
the RebancCf to^ behave themselves jointly and severally, in 
their respective employments, with all due respect and obe- 
dience unto you their seqpnd commander; and you likewise to 
'' observe and execute the general printed instructions, and such 
^^ orders and directions as you shall from time to time receive 
*' from US) or any other your superior officers, for bis Majesty's 
^' service* Hereof nor you, nor any of you may faiU as you will 
'' answer the contrary at your peril : and for so doing this shall be 
f your warrant. Given under our bands, and the 6eal of the of- 
" ficc of Admiralty, the 17 th of July, 1794," &c. 

("Signed as the last.) 
No memorial was presented from the Lords of the Admiralty 
on occasion of the above commissions ; nor was any order of the 
King in council made relative thereto. The said John Huriter 
was allowed four servants, and the plaintiff two. The Lords of 
the Admiralty have since, once on a similar occasion, where a f5I3j 
captain in the navy has been appointed governor of Botany Bay, 
issued to such governor and to another, and to a junior captain, 
concurrent commissions, of the like tenor with those above set 
forth. Sometime in the year 1793, previous to the breaking out 
of the Dutch war, the Reliance, a sloop with 84 men, whilst on 
the Botany Bay service, with the said John Hunter and the 
plaintiff actually on board, and others his Majesty's ships of war, 
by orders from the Lords of the Admiralty, detained several Dutch 
vessels. These ships, were afterwards sold, and the produce 
thereof is now in the hands of the defendant, to be distributed as a 
donation, according to the King's proclamation of the 2ath No- 
vrmber, 1795, for distribution of prizes taken from the subjects of 
the United Provinces during the late hostihties, which direct as 
follows: ''That the neat produce of all prizes which were or 
*^ should be taken by any of his Majesty's ships or vessels of war, 
'' should be for the entire benefit and encouragement of his Ma- 
^' jesty's flauz officers, captains, commanders, and other commis- 
^' sioned officers in his Majesty's pay, and of the seamen, &c. on 
board his Majesty's said ships and vessels nt the time of the 
capture; and that such prizes might be lawfully sold and dis* 
posed of by them and their agents, after the same should have 
been to his Majesty adjudged lawful prize, and not otherwise. 
'' The distributions should be made as follovtrs : the whole of the 
^' neat produce being first divided into eight eaual parts. The 
captain or captains of any of bis Majesty's saiu ships or vessels 

• '• of 
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180?* *' or rnnv, who should he actnallv on board at the taking or toy 

-<^^ ^' prize, should have three eighth-parts: but in caseanj such 

IfTATSKKootB €* prize should be taken by any of his Majesty's ships or vessels 

r^^** J *' of war under the command of a (lag or flags, the flag officer or 

^Z!^^ ** officers being actually on board, or directing and assisting ia 

^ the capture, should have one of the said three ei«»hth-parts ; the 

'* said one eighth part to be paid to sncli flag officer or officers, 

''in such proportions, and subject to such regulations as are 

'' thereinafter mentioned, viz. The captains of marines and land 

'^ forces, sea lieutenants, and master, on board, should have ooe- 

eightli part^ to be equally divided amongst them (physicians 

appointed, 8&c. and actually on board at the time of a prize 

taken, &c. to share with the sea lieutenants, 8cc.) The lieate- 

^* uants and quarter-masters of land forces, secretaries of admt- 

*< ralsor of commodores, with captains under them» boatsirainS| 

'* gunuers, purser, carpenter, masters' mates, chirorgeon, pilot, 

'* and chaplam on board, should have one-eighth part, to be 

" equally divided between them.** [Then follows the remaining 

proportions, distributed among other inferior classes of persons 

oy name, on board the King*s ships, ending with seamen and 

marines, and " all other persons doing dut^ and assisting on 

" board,**J '* Provided that if any officer, bemg on board anvof 

'^ his Maje>ty*s ships of viar at the time of takmg any prize, 

'' should have more commissions or offices than one, such officer 

** should be entitled only to the share or shares of the prizes 

^ which, according to the abovementioned <listribution, snould 

" belong to his superior commission or office." PlMien follows an 

injuiiciion to all commander^ of his Majesty's ships, &c. taking 

any prize, to transmit to the Commissioners of the Navy a tme 

list of the names of all the officers, seamen, 8cc. and others who 

were actually on board at the time; which list shocrid contain the 

quality of the service of each |)en»on on board, and be subscribed 

by the captain or commanding officer, &c ; and also a direction 

[5I5j to the suid commissioners, to grant a certificate of such lists 

transuiitted to them to the prize agents appointed by the captois^ 

and al.-'o such lir^u from the muster books of any such ships of 

war, &c. as the said agents should find requisite tor their oirec* 

tion in paying the procmceof such prizes, SccI 

The su*n given oy the verdict is a captain^ share of the pro* 
C«;ed3 of the said ships. During all such time as the plaintiflF was 
so commissioned to the Reliance^ he was mustered, borne on the 
ship*s books, received his pay, and during the absence of the said 
Jonn HinUcr, as well before as after the detention of the said 
Dutch ships, was corresponded with, and had letters of service 
addresited to him from the Lords Commissioners of the Adoii* 
ralty, those of the Navy and Victualiiug, and from the flag offi- 
cers under whose command the ship was, as captain of thai ship; 
and as such, during Captain Hunter*s absence, attested seaoliens 
letters of attorney and wills, which were allowed and passed by 

the proper officer al the olhce of the Commissioners of the Na^J* 
' ' But 
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Bat whenever Cpptain Hunter and the plaintiff were on board,. 1802. 
they performed their respective duties agreeable to their several 



commissions. A prize hst of the officers^ seaman, and others, Watbrkouss, 
who were actnallj on board the Reliance at the time of the said ^mmh 
capture, was duly made out and signed by the plaintiff, and ^''^'^ 

transmitted by him to and approved by the Nav^ Board, and by 
that board handed over to tfie defendant; in which list the plain- 
tiff was set down as second commander of the said ihip. The 
qacstion for the opinion of the Court is| Whether the plaintiff be 
entitled to recover ? 

Burton for the plaintiff contended, I* That the power of the 
Lords Commissioners of the Admiralty was not restrained to the [^^^J 
appointment, of one captain only on board each ship. The book 
of regulations made under the order of council of ITt^O, was not ^ 
intended to controul the general powers delegated to them by the 
King's commission for exercising the office of High Admiral, 
vhicli is conceived in the most extensive terms (a) ; and without 
which powers, the well-being of that most important service could 
not be secured. These regulations were drawn up by the Lords 
Commissioners themselves, for his Majesty's approbation, in order 
to give them greater weight in the service : but it is not to be in- 
ferred from tnence that they could not have promulgated the 
same by their general authority ; for the whole is done in the 
name of the Admiralty. The order of council does not purport 
to be an order to the Admiralty to adopt the regulations in ques- 
tioUy which it would have done, had it been so intended. The 
Admiialty have always, and still continue to exercise^ the more 
important functions of commissioning the several ships, and ap- 
pointing the different officers to their respective commands, to 
which the power of regulation is merely collateral : and having lP*^j 
before varied the rules existing before J 730, they have the same 
authority to vary them a^ajn ; and they have in fact increased the 
number of flag officers since that period. But if there were any 
doubt on that point, at any rate, the plaintiff's appointment was 
authorized by the second order oF council, of the l5th December, 
1786; and tne very reason of the thing shews, that it was intended 

{a) The Admtnlfy commis^ton (which was not stated in the case, though 
agreed to be referred to) is in very general terms ; being " to execute and 
** perform all things which belong or appertain to the ofhce of High Admi- 
^* ral of Great Britain^ &c. as well in touching all tlidse thinj^s wnich con- 
*' ccm our navy and shipping, as those which concern the right and juris. 
*< dictions of aod appertaming to the office of High Admiral ; and to make 
** orders and issue warrants for the repairing^ and preserving our ships, €^r. 
^ already built and to be built r and for fittmg and furnishing, arming, vie. 
** tuailing, and setting forth such ships and fleets as you shall receive di- 
*' rectionsfor^ and also to direct entertainments, wages, and rewards, for 
" such persons as shall be employed in those services, or any thing appe^ 
«* taining thereto." And afterwards, reciting •* that all offices, places, and 
*^ employmems, belonging to the navy and admiralty, are pro^^riy in the trust 
" aiia disposal of the Lora High Admiral, it declares and grants that all ^uch 
'* offices, places, and employments, as sHsll fall void, sliall be given and dii|« 
'< posed o\ by the commissip&crs^ or any three of them.'* 

as 



517 CASES tv TWNmr term 

1802. as a general regulation in the new established coloriy, and not 
merely confined to the first appointment of Captain Hunter, as 

l^HsT^ second captain under Captain PhUfips. If, then, the plaintiff 

2^^ were properly appointed to the station which he held, or secood 
captain .or commanHer on board the ship, 2dly, be is entitled to 
a captain's share of the prize money, nnder the King's pro- 
clamation. — - There is no other class to which he can belong. 
— - He had all the attributes of a captain, in th^ absence^of 
the first captain : letters of service were directed to him 
by the several public boards as such ; and he was mastered and 
ranked as such, and acred in all other respects Id that capacity. 
If he had been guilty of any offence, he could only have been 
tried by a court-martial in the character of captaiti. The priae 
act, 33 Geo. 3, c, 66, vests the prize in the rfag^-olBcers, com- 
manders, and other officers and seamen, 8cc. in such shares ti 
the King by his proclamation shall appoint. There is nothing 
in the latter to confine the number of officers, captains, or o^ers, 
on board each ship ; but the words apply to every person bear- 
ing the commission of captain, let the number be what it may. 
It could not be the intention of the Kin^ to restrain the division 
of the prize to those only who were ordinarily appointed in tlie 
several stations on board of ship, althoogh other omcers were ap- 
pointed by competent authority, who had shared the dangers 

[5l83 and difficulties of the enterprize with them. The plaintiiTs ap« 
pointment i\s second commander, eo nomine, does not exclude him 
from sharing under the general term of captdin in the proclama- 
tion. It would have been implied, though not so expressed, and 
was only used in contradistinction to the Jlrst commander or 
captain, who, it cannot be denied, would be entitled to share; 
and in whose absence the plaintiff acted in all respects bb captain 
or commander^ without any other relative appellation. 

GasclcCf contra, denied, 1st, That the Lords Coitimissioneis 
had authority to appoint a second captain on board a ship; the 
regulations maijc under the order of council of lYsO, restrain- 
ing them to appoint more than one captain or commander to 
each ship. It is true, the Admiralty commission gives tfaetil 
general powers, which iu terms miffht warrant this appoint* 
nient ; but that must be governed by usage ; and it is not incon- 
sistent with a controlling power lodged in the Crown, of giving 
the Lords Commissioners certain rules for the govemm^t of 
their general discretion. Then the order of council of I7d0 
shews, that the AdmiraUy act is in subordination to the King in 
council ; for thereby certain regulations^ whioh were proposed 
by the Lords Commissioners for the approbation of the King, 
are sanctioned by him ; in which it appears, that only one cap- 
tain is allowed to each ship, though the number of lieutenants 
Taries according to the rate of it ; and from thence it also ap- 
pears, that the plaintiff was not allowed so many servants, m 
proportion to the number of men, as by the regulations be was 
«Qtitled to i Qameiy, only two instead of four; wfaibh shews tbat 

his 



IN THE Forty-second Year op GEORGE III. 618 

liis appointment was not under the first order of council. Nci- 1802. 
ther was it warranted by the second order of council ; for that ^— 
was made upon a special occasion^ and was afterwardsyw/ic^ws Waterhous* 
officio. Besides, there too the second captain was directed to ^«'»J' 
be allowed four servants ; and here the plaintiff had only two. f 51(11 
\Lawrencey3, The second order does seem to be confined to •" 
the particular inslance.] 2dly, Even if the appointment were 
valid, under the general authority of the Admiralty, the plaintiff 
had no right to share prize ; for in this instance, it could not 
be claimed under th6 prize acts, but purely from the King's 
bounty: the seizure having been made before any letters of re- 
prisals had issued. The distribution of prize, under the Kin^s 
proclamation, is calculated according to the number and rank of 
the persons who are to share in it : one-eighth to the flag-officers, 
three-eighths to the captains, &c. The nag-officers however, if 
several, do not share in equal proportions, but according to 
their rank: but the captains all share alike, considering them 
«qual in rank to each other, and consequently allowing but one 
to each ship. If therefore, one who is only second in rank on 
board one ship, is to share in common with his own and all the 
other captains, that alters the proportion of the whole, and 
gives to that ship a larger share thad the rest. By these meuns, 
the smallest ship in a squadron might take the greatest share. 
It is not necessary to consider what the effect would have beea 
if Captain Hunter had been on shore, and the plaintiff com- 
manaing on board at the time of the capture; but, at any rate, 
be was only appointed commander tii ^A/ absence of the proper 
captain : and; according to Lumley v. Sutton (a), though the 

i>laintiff in fact acted as captain on board, yet the proper and 
awful captain and commander may still be entitled to tne cap* 
tain*s share. The plaintiff having been liable to be tried by a 
court martial as a captain, for any breach of duty, cannot vary^ 
the question of pri^e. Captain Lumley was so liable; and he fSSQl 
also acted and was addressed as captain by letter, and paid as 
sijch ; and yet he was holden not entitled to %hare prize as 
captain. 

Burton, in reply, observed. As to the number of servants al- 
lowed to the plaintiff being fewer than was directed by the order 
of 1786, the number allowed depended upon the proportion of 
men to the ship ; which was fewer in this instance than in the 
other, and the relative proportion was the same. That it was 
sufficient to entitle the plaintiff to prize, if he were de facto ap- 
pointed to act as captain of the ship in his own right ; and not 
as in Lumhy v. Sutton, in the place of the lawful commander. 

Lawrence, J. f 6^. Two questions have been made: 1st, 
Whether the plaintiff were appointed by any competent autho* 

(fl) 8 Term Rep. 124. 

\b) Lord Elienborough^ C. J. gave no .opinion, having been concerned as 
counsel in the cause ; aud Grf/iCf J. was absent, fro.n indispositioHi 

Vol. II. B b rity 
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1802, rity to he second captain of his Majesty's armed . vessel the Re- 

— liance ? and, 2dly, if so appointed. Whether he be entitled to a 

Waterdouse captain's share of the prizes in question i As to the first, the 

gainst Lord High Admiral had a general and very extensive authority 
to commission what ships, and appoint what officers he pleased 
to act on board them. The sanie authority is now delegated to 
the Lords Commissioners- in very general terms, who are em- 
powered '^ to exocute and perform all things which belong or 
appertain to the office of High Admiral." No doubt, the com* 
Oiissioners are liable to receive particular orders from the Crown» 
touching all matters which fall within their cognizance; but 
these are only directory: and if they issue any commission con- 
trary to such orders, they may be guilty of misconduct in their 

r52l3 ofl5ce; but that does not avoid the commission itself. It was 
competent therefore for the Lords of the Admiralty to appoint 
as tnany captains as they pleased on board this ship. Then it is 
said; that the plaintiff was only appointed second commander 
during the abstnce of the first from the ship ; but that is not so : 
for he was appointed second commnnder generally, and was to 
assume the command of the ship in the absence ot the Krst com* 
inander, whom he was to obey when present. But his appoint- 
ment of second commander was general^ without lefcrence to 
the absence of Captain Hunter ; and the commission requires the 
plaintiff generally to take on himself the charge and command 
of second comma uder ; and all the officers and company of the 
vessel are enjoined to pay due respect and obedience to him as 
such ; the Admiralty evidently considering that the duty of a 
second commander was before known to the person to whom the 
commission was directed, and those who were required to obey 
him as such* He was no supernumerary or occasional officer, as 
contended for; his pay accrued, and he was entitled to hU al- 
lotted number of servants as well when Captain IJunter v^ns on 

t hoard as when he was absent. This therefore is not like the 

^ case oif Lumlej/ y . Sutton, to which it was compared; for there 

the plaintiff was cleaily a supernumerary : he was neither rated, 
paid, nor returned as captain of the ship, nor had any alluw- 
ance of servants. Then taking the present plaintiff to be only 
an otHceT de faetOf appointed to the rank of second commander 
of the ship, and acting as such, to be sure the words of the pro- 
• x^lamatiou are sulliciently lar;;c to comprehend him in the dis- 
tribution of prize; and 1 do not see that the word Captains tiiust 
mean the captains of different vessels: it includes all of that 
rankj though there be more than one appointed to some parti- 
cular vessel. 

rggo-j Le BuAiNC, J. ^Tl^e plaintiff Is entitled to all the advantages 

*" "^ of the rank which he held on board this vessel, unless his a|>- 
pointment Were made without any authority whatever. But 
though it he not stated, as it ou^ht to have been^ in the case 
what the commission of the Lords of the Admiralty is, yet we 
may take it toybe the same in this respect as that of the Lord 
High Admiral formerly ; and we know that he had a general au- 
thority 
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ihority to appoint what officers he pleased on board the ships. l802. 

Then the plaintiff was, by his commission^ directed to go on 

board this vessel as second in command, with the rank of com- WATERnocjB 
mander^ and with power to command the vessel in the absence of ^^q"' 
the principal commander. This was not an appointment of him 
as a sopernumerary^ like the case of Captain Lumley ; but ge- 
nerally to act as second commander ; and ti)e ship's company 
were required generally to obey him as such ; and in the ab- 
sence of the first captain, he was to have the principal. command. 
His appointment therefore was permanent ; and in effect, it 
was only saying that, during the time the first captain was on 
board, the plaintiff was to act in subordination to him as second 
in command. Then taking him to be well appointed by those 
who had'a competent authority, and to have been Second cap- 
tain whether the principal one were present or absent, I see no 
reason for saying that he is not entitled to share as captain in the 
prize, within the words of the proclamation, which aregeneral^ 
comprehending all officers commanditig on board ships at the 
time of the capture. 

LAWKbNCB, J. further observed, That upon a review of the 
plaintifi^'s commission, it appeared that the object of it was not 
so much to limit his ordinary authority in the ship during the 
time Captain Hunter was on board, but rather to increase the FSSSJ 
ordinary power of the latter, by giving him authority, though 
resident on shore, to issue his command to the captain com- 
manding on board. 

Postea to the Plaintiff. 



Max against Shiffxer and Ellis. FrUqy^ 

^ July id. 

npHIS wa^ an action for money had and received by the de- The assignee 
-■" fendants for the plaintifPs use. Plea non assumpiit^ The ?f a policy of 
cause was tried at the sittings after Michaelmas term, I80I, be- ^o^s^^ho" 
fore Lord Kenyon, C. J. when a verdict was found for the lecatne such 
plaintiff for 500/. subject to the following case : by the in- 

jR. Heath, a planter in Jamaica, for a valuable consideration dorsement to 
in money, paid to him by one jilltnf as agent to the plaintiff and ^IIT* °Ji^^ ^ 
L, Parkinson, diew hUh of exchange on Messrs, jitherton and ©f the goods 
yf St ley, of Liverpool J the merchanis of i/i!tf/A, in favour of the by the con- 
plaintiff and Parkinson; which jft/ur ton und jist ley refused to signor,af ter he 
accept (not having funds rn their hands of the drawer Heath) ; Jj?^ directed 
and the same were returned. The share of Parkinson in these pondenr^to 
bills was afterwards paid ; and on the ISlh July, 1800, Heath niake the in- 
surance, talces 
if, subject to the lien of the correspondent of the consignor for his general balance ; and 
can only cLiint, subject to that lien, the money received on such pohdy by the broker, in 
whose hands it was deposited for that purpose by the correspondent : but the broker has 
no siib'Uen on the policy for the general balance of his own account with stich correspond* 
^i\t, if he k.icw at the time that the policy was effected for another person. 

B b S shipped 
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180$. shipped in Jamaica^ on board the Hero/ Captain Lightfoot, for 
— — Liverpool, iweiity-five tierces of sugar^ to be delivered to the 

Max order of the shipper, for which Captain Lightfoot sj^nedabill 
SmEr'NE'ii. of l^d*^gi ^^^ upon which bill of ladings delivered bj Hcathio 
jiUcn, the following indorsements were made:— (ist indorse- 
uient.) •* Captain LiglUfoot. Sir, If Messrs. Jtherton and 
jistley will engage to pay the net proceeds of the wiihin-oien- 
tioned twenty-five tierces of sugar to the order of fFu jflUn, you 
will in that case deliver them to the said Messrs. Jtlurton and 

[524J jistky ; but if ihey do not so engage, &c. yon are then to deliver 
the same to the order of the said William Allen^ who is entitled 
and hereby authorized to recover and receive the amount insured 
on the same in case of loss, having received value for the same 
this 19ili day of July, I80O. Ric/iard Hrath'' — (2d indorse- 
ment.) " To Captain Lightfoot. Sir, If Messrs. jtthcrton and 
Astley engage to pay the net proceeds of the within raentiooed 
twenty-tive tierces of sugar to L. Parkinson, or his order, you 
will in that case deliver the said sugar to the said ^W%%T%,Athtrion 
. and A^lleify otherwise you are to deliver them to the order of 
the said L. Parkinson ; value received of him in Jamaica. 
(Dated) esd Juli/, 1800 (end signed) fFilliam Allen.'*— (3d in- 
dorsement.) ^',1 hereby assign, transfer, and set over to James 
Mann, pursuant to the directions of W* Allen, all the right, title, 
properly, and interest vested in me to the within bill of lading, 
and to the contents, by virtue of the above indorsoment from 
the said W. Allen to me. (Dated) l8th March, 1801 (and signed) 
L, Parkinson,** Allen transmitted the bill of lading, with the 
two first indorsements thereon, to Parkinson^ for the use of him- 
self and the plaintiff; and when Parkinson had received the 
money due to him from Heathy he made the third indorsement 
on the bill of lading, and delivered it to the plaintiiF. Before 
the sugars were shipped, viz. on the 17th of v June, 1600, Heatk 
>wrote a letter to Messrs. ^//lerf on and Aulei/i in which, after 
noticing his engaging so many tierces by the ships Hero and 
Bacchus, their delay in sailing, and the uncertainty of the crops, 
&c. he directs them to ** insure by ship or ships, at and from 
Montego Bay, as interest may appear." In consequence of this 
letter, Messrs. Athcrton and Aatley wrote to the defendant:^ as 
follows: " Messrs. Shijfver and Ellis, Liverpool, 2d September, 

£525} 1800. Please to insure lOOOl. on sugars, as interest may appear, 
valued at §0/. per hogshead, on ship or ships at and from Ja- 
maica^o Liverpool, on account of iJ. Heath. The Hero and ihe 
Bacchus are mentioned as likely to have most of the property 
on board." In pursuance of this letter, the defendant?, as agcnu, 
caused the iniiurance to be made in the same terms as directed; 
which policy has ever since remained in their possession. The 
ship Hero sailed from Jamaica in ^anuan/j 1801 ; and was lost 
on the Itxh February, 180 1. After the los^, the plaintiff being 
then possessed of the bill of lading, tendered to the defendants 
the premium paid on effecting the policy, and demanded the po- 
licy of them, which they refused 10 deliver: and after he had 

' discovered 
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discovered that the underwriters had paid the loss to the defend* 180S. 
ants, he demanded of them the money which thcjf had so re- » 

ceived ; but which they refused to pay. At the time the insur- Man 
ance was ordered, and also when it was effected, Heath was the ^ against 
AehtoT o( Atherton BXiA A&tley^ as his merchants and factors, to 
a larger amount than the sum insured; and the defendants, as 
the insurance-brokers of Atherton and A^ihy^ were their cre- 
ditors to more than the sum recovered upon the said policy; 
which debts remained unsatisfied : and the reason assigned by 
the defendants for retaining the policy, and the sum recovered 
thereon, when the same were demanded by the plaintiff was. 
That -AAerfon and Astley were creditors of Heathy and debtors to 
the defendants; and the defendants insisted they had alien upon 
the policy and the money recovered thereon, for the balance 
due to them hy Atherton diiiA Aitley\ which balance exceeded 
the sum recovered from the underwriters. On the 1st January^ 
1801, Atherton and Astley stopped payment. The question for 
the opinion of the Court was. Whether the plaintiff were en- 
titled to recover in this action ? If the Court were of opinion [526J 
that the plaintiff was entitled to recover, the verdict to stand, and 
the damages to be settled by arbitration : but if the Court should 
be of a different opinion, then a verdict to be entered for the 
defendants* 

Rose, for the plaintiff, contended, That Atherton and Astky 
had no lien on the policy against the plaintiff; or if they had, 
they could not transfer it to the defendants. I. Though Ather^ 
ton and Astky^ as factors^ might have had a lien on the policy 
for their general balance, against their correspondent, according 
to Godin v. The London /Assurance Company (a), yet that could 
only be while they had the policy in their possession; which 
tliey never had in this case. The <;eneral principle is not denied 
in Drinkwater v. Goodrcin (A); and was fully recognized in Kin- 
lock V. Craig (c), and Hammonds v. Barclay (d), 2dly, Sup- 
posing Atherton and Astley ever had a possession of and hen on 
this policy, they could not transfer it to the defendants. F6r tho' 
a factor may sell, yet he cannot p/erfge the goods of his principal 
as a security lor his own debt. Paterson v. Tush (e), and Dai^^ 
higny v. Duval (J). But here the defendants claim to retain not 
as agents o\' Atherton and Astley, but for their own debt due fioui 
Atherton and Astley, There is howc^ver no contract, either ex- 
press or implied, between these parties^ which can enable the 
defendants to charge the proceeds of the policy in their hands 
with their demand against third persous. The mobt, according [6271 

Ja) I Burr. 493. 4. (^) Cowp. 251. 

Off) 3 Term Rep. 119, 783 — 7. (d) Ante, 127. 

^(e) 1 Stra, 1178. 

(/) 5 Term Rep 606. But Lord Kenyon^ C.J. tJi^rc thought that the 
principal was bound to teoder to the pawnee the sum Aw^ from himself to the 
factor. The other Judges thought it sufficient^ if such t^nd^rl w^rc made tQ 
!{)€ factor, 

B b 3 to 
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1802. to Green v. Farmer (g\ they could claim to dedact, would be 
— — the premium paid to the undenvriters upon the particular policy, 
Man which was tendered to th^m. Neither could the defendants, by 
ShifIwer ?^^' ^^' ^^ theirs, now give a lien to Atherton and Jstley ; for 
^ ' in Sweet v. Pym (A) it was holden. That one who once had a liea 
on goods in his possession, if he afterwards parted with the 
possession, could not stop them in their transit to the principal, 
nor revest his lien, by procuring a bill of lading to be signed to 
his ord^r by the carrier. The only ground on which the de- 
fendants could have retained for their claim upon Atherton and 
Auley was, if they iiad effected the insurance for them withoat 
knowledge of the principal ; but as that is negatived by the facts 
found, it brings it precisely within the case of Jl/aanssv. Hender- 
son (i), which negatives the broker's hen against the principal iu 
such a case for the debt of the factor, by whom the order for 
insurance was given. 

Parky contra^ admitted the general principles laid down in tl>e 
cases cited, distinguishing this ^touiMaanss r.Tlenderson; be- 
cause there Jennins^ the factor or middleman, claimed no Ilea 
on the policy as against the principcil ; and here the lien is 
claimed not merely for the defendant's demand against Ather^ 
ton and Astley per se, but for Atherton and Ast ley's demand 
against i/eaM, the original consignor: and here the posse&sioti 
of the defendants is, to all intents and purposes, the possesj>ioa 
of Atherton and Astlei/, whose servants the}' were, and under 
whose immediate orders they acted in effecting the insurance. 
A man may have a virtual possession through the agency of 
another. If the goods had arrived at Liverpool, and the ware* 
f528] houses of Atherton and Astley beins: too full to receive them, 
they had employed the defendants, as their brokers, to keep the 
goods for them, the legal possession would still have remained 
in the factors, as between them and their principal; though the 
brokers mi !^ht have acquired a sub-lien for the amount of the 
warfTioiise rent. Many cases of lien have been established by 
the parly's putting his mark on the cooUs, while in the actual 
possession of a third person ; «s in L/Zii* v. Hunt (/r). In that 
view, even the case cited of Dauhigny v. Duval (/) is in favour 
of the defendants ; for there the possession of the pawnee was 
holden so much the same. as that of the factor, that the principal 
could only recover the goods from such pawnee by proving a 
tender to the factor of what was due to him. Then if the factors 
had a lien on the policy, in the hands of their brokers, fpr the 
amount of their general balance, as against the original consign- 
or, the latter could not vary that lien by afterwards consigniug 
the goods to the plaintiff; and the money received by the de- 
fendants upon such policy, mast be subject to the same lien as 
the policy itself. It is money h^d and received to the use of the 

Ig) 4 Burr. 12x4. (A) Ante, 1 vol. 4. (1) Ib/335; 

(*) 3 Term Rep. 454. (/) 5 Terin Rep. 606, 

per- 
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persons conscientiously entitled to it ; and this being an equit- 1803. 
able action^ the plaintiff can only recover according to consci- *■ . ' 
ence and good faith (m). The law creates the lien of the fac- Man 
tors ; and if the plaintiff^ as consignee of the goods^ will avail cu^"'**^ 
himself of their act in effecting the policy, he must do it sub- 
ject tp their claims in respect of such act done. The validity 
of the factor's lien on the policy, notwithstanding a subsequent [529J 
alteration in the consignment ot the goods, is in terms admitted 
by Lord Mansfield^ in delivering the judgment oF the Court in 
Godin V. The London Assurance Company (/<), where he puts the 
very case in question. 

Rose, in reply, observed, That Aiherton and Astley never could 
be said to have had even an equitable claim on the policy ; for 
the consignment of the goods was only made to them condition^ 
ally, in case they undertook to pay over the net proceeds ; 
which they had not done. That at most, they could only have 
the same lien on the policy as they would have had on the goods 
insured, if they had arrived ; and therefore as the properly, in 
the net proceed]^, wasunticipated. nothing could be retained but 
the amount of the premium paid for effecting it. 

Curia adv. vult. 

Lord Cllenborough, C. J. now delivered the judgment of 
the Court (o) in favour e>f the defendants. Their opinion, he 
observed, was not founded on any right which the defendants 
had to retain the policy from the plaintiff, on the ground of' 
having a lien on it to satisfy their claim on Atherton atid Astiey\ 
but considering them as the servants oi Atlierton nnd A st ley, ^ 

mrho were entitled to hold the policy, as agmnst the plaintiff, 
who claimed from Heathy the con«igiH>r, until their claim on 
Heath WHS satisfied, on the score of their general balance. The 
case, he added, had been obscured by bringini; forwiud ihe de- 
fendants* lien, instead of that of At he rt on anui Ast ley y in whose 
hands th^ policy was to be considered as in effect remaining* 
Then, as the plaintiff could only have recovered the policy out 
of the hands of -^Mcr^ort and -/^i//ey, by satisfying their lien, so [530] 
the same lien attached on the proceeds of that policy recovered 
from the underwriters; and as that lien exceeded the plaintiff's 
demand, the defendants, as servants oi Atherton and Astley, were 
entitled to retain the whole in this action. 

Pobtea to the Defendants (p). 

{m) This argiimcTit was addressed to a doubt thrown out at first by the 
Court, as to whether the detendagts could bet up uny claim by Athertoa 
and Abtley against the original consignor, to whose use the money had not 
been received by them, as before p.iymenl by tkc underwriters, the plaintiff 
had become entitled to the goods insured. 

(») I Burr. 493. (0) Crose, J. was absent, being indisposed. 

if) Vide Delany v, Stoddarr, 1 Term Rep. 26 \ and Ui)>bert "j. Carter^ 
ib. 747' 
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l802. 

Jufyii^ Kexebel against Scrafton and Others. 

A. by willy T-rxr. . -!• »• 1 ^ 

provided an nPHIS was an issue, directed by the Court of Chapcery, to try 
annuity for B. -f Whether the real estates of Jajii^3 JBracZsAaa? P/ersos were 
^ith JJ'ho™ well devised by his will, dated 28th Jan. 1795, On the trial be- 
LVSSld ' fo^^.Lo^d X^nycrn, C. J. at the Sittings after last Tiiuii, term ^ 
his trustee' veraict was found tor the plaintiff, subject to the opinion of this 
and executor, Court on the above question. 

out of his real J. £. Piefson, by will duly executed and attested, dated 28ih 
estate, "in Januariff 1795, after directing payment of hi^ debu, devised as 
have any child tollows: '' As to all my freehold, copyhojd, reai^ and personal 
or children by estates of which I am possessed 6r enutled to at the time of my 
B." to raise decease, my copyhold estate in tt^e manor of Kcnnington be^y^c^ 
3000/. to be jjggjj |jy jne surrendered or intended so to be to the use of this 
anlonlSt his ^J ^"'' ^ g'^^* devise, and bequeath the san^e to M, ScraJ'toa, 
saiddtildren' tp have ana to hold the same real and personal estates, &,c. to 
and devised the said M. S. his heirs. Sec. upon the several uses, trusts, &c, 
the remainder hereinafter mentioned, viz. I give all my personal estate, what- 
[_531J soever and wheresoever, &c. to my dearly beloved 3iary ^/iJi 
of his estate Simpson, one of the daughters of J. Simpson, &c.for her sole use 
raTof hirrc-' ^^^ benefit for ever ; and I will, that out of the rents, &c. of my 
latives : after- said freehold and copyhold estates, or by mortgage, &c. my said 
i^ards he mar- trustee M. S. shall pay unto the said 3/. uf. Simpson an annuity 
riedB.and of 1 50/. for her life : and in easel shall have anjf child orchil- 

children W ^^^^ ^ *^'^» ^^^ ®'^*'" ^^ living at my decease, then 1 order that 
l^er : held ™J ^^^^ trustee, out of the rents and profits of my said freehold 
that such sub. and copyhold estates, or by mortgage, 8cc. do pay for the maiu- 
sequent raar^* tenance and education of each such child, 60/. until their respec- 

"?^f *"^ ^ tive age or aces of twenty-one years; and on that event happen* 
births did not . P 1 ^ -j • . . •'1 j • on,v-^f 1 * .1 

revoke his ^^S* ^ order my said trustee to levy and raise oOuOL and ^ay the 

vrill, the ob- same unto and amongst my said childien by 3i. yf. Simpsor^y 
jects having share and share alike; and if but one such child, the whole of 
been therein ^^^ gajd 3000/. to be paid to such surviving or only child, his 
and provided executors, &c. And as to all and singular my said freehold and 
for. ^cry, copyhold estates, &c. (cubject to the annuities and payments 
Wheihersuch aforesaid, and also subject to the Ifgacy of 100/. hereinafter men- 
implied revo- tioned) I give, devise, and bequeath the same to the use of mv 
"^^butTcrb ^"^ father J. B.Pierson,my haU'-brother by blood /% Ptmo Ji, my 
evidence o? liaU-brothcr by blood Ji. Pierson, and my half-sister by blooil 
parol declara- ff^^ Piersou, their several and respective heirs, &c. in equut 
tions ot the shares, to have and to hold the same to them and thtrir heirs* &c. 
testator, made f^^ ever, as tenants in common, and not as joint tenants. 1 give 
events that *"'^ bequeath to my said trustee and executor 3f . S. the said 
he ir.eint his lOOl* &c. (Then follows a power to him to retain for his charges 
will to :»tand ? in executing the trusts, 8cc. of the will.) !And as to all the rest 

and residue of my real and personal estates not before specifi- 
cally devised, I give, devise, and bequeath the same to the 
said M. S, his heirs. 8cc. upon the several trusts. &c. and for the 

several 
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«veral uses, &c. and charged as before mentioned ; and tbeo he ISM. 
constituted the said M, S. sole executor, &c. .«.^. 

The testator, oq the 2yth of Jugust, 1795, intermarried with Kbk^el ' 
the said Mary jinn Si/npson in the will gientioned (now Jennings^ ^oinu 
one of the defendants.) After llieir mairiage* he had three ^c**^^**" 
children by her, viz. the defendants, M. Pierson, W, Piersoa^ 
and jf. M. Pierson, who was born six months after the te9t«tor*« 
death, and since deceased. At the time of making his will, the 
testator had one male child living, by Af. ji. Simpson, who died 
op the 9th of June, l7ij.5; before the marriage. On, the 19th of 
Jul^, 1798, the testator died without aiterin^^ or expressly re- 
voking his will, leavingihe defeuda^ 31. ji. Pierson, his widow, 
now Jennings, and the defendants, J^f Pierson and fV, Pierson, 
his two children him surviving; and which children, together 
with their deceased sister^ A. M. Piefson, u[K>n her birth, be* 
came and were co-heiresses at law, and also the customary heir 
of the said testator, as to the copyhold estate of the said testa- 
tor, in the manor of Kennington, in the will mentioned, and 
which was duly surrendered to the uses of the will. About 
five mbnths before the testator's df'atb, in conversation with his 
wife, in the preseoce and hearing of Joseph Simpson, her father^ 
upon her requesting him to alter her maiden name, as it thea 
stood in his will, to her married n^me of Pierson, tlie testator 
said it was not of any consequence ; for that he had consulted a 
professional gentleman^ who tojd him that the willy as it then stood, 
was a good and sujfficient will ; and observed, he had thereby ampl^ 
provided for her and her children : and a short time before his 
death, in another conversation, in the presence and hearing of 
Edward Youtig^ relative to the testator's late solicitor's bill of 
costs^ wherein was charged five uuineas fox making his will, he, fSSSl 
the testator, observed, that he thought it a %ery exorbitant charge ; 
for that he fUmself copied the will. The will and duplicate thereof 
are in the testator's own hand-writing. The testator, at the time 
of his death, was indebted to divers persons, as well by simple 
contract :is otherwise, to a very cot)siderable amount; and 
which debts are j'et due and unpaid* The testator died seised 
of no freehold estate; but wa$, at the time of making his said 
will, and ai^o at his decease, seized as of >t'e at the will of tlie 
lord, accotding to the custom of tlie manor of Ke7inington, of 
the copyhold estaie in the will mentioned, hcklen of the manor, 
of a considerable annual value. The teaiutor's personal pro- 
perty being small, and very insufficient for the payment of his 
debts, which were of great amount, the plaintiff, a creditor, filed 
his bill in the Couit of Chancery, on bchaif of himself and the 
other creditors of the testator, against Af. S. the executor, and 
the other parlies claiming interest in the real and copyhold 
estate, devised by the will under the disposition thereby for the 
usual accounts and administration of tlie personal assets, towards, 
discharge of the testator's debts, and to have the deficiency 
raised by sale or mortage of the real and copjhold estates under 

the 
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1802. the charge made by the will for that purpose. The case was 
^tf— - argued in Easter term last. 

Keneoel Barrow for the plaintiff. The will had all the proper requi- 

ScRA^TON. **^*^* of such an instrument to pass real estate ; and none of those 
things happened alter the execution of it which the statute of 
frauds (a) points out as the only means by which such a will shall 
be revoked. Admitting however, that by the authorities mar- 
T534J riage and the birth of a child amount to an implied revocation, 
still that can only be where there is nothing to rebut that im- 

ilication^ . as there is in this case. In Doe v. Lancashire (a), 
•ord Ktnyon assigned as a reason why marriage and the sub- 
sequent birth of a child amounts to a revocation, because it is a 
tacit condition annexed to the will itsdf^ at the time of making it, 
that the party does not then Intend that it should take effect if 
there should be a total change in the situation of his family. 
Under such circumstances^ it is more reasonable to presume that 
he never meant the will to take effect at all^ than that his wife 
»nd children should be wholly unprovided for : but that reason 
cannot apply where the testator foresaw the existence of these 
relations, and provided for them accordingly. Here are be* 
sides other circumstances, which very much outweigh the pre-* 
sumption of an implied intention in the testator to revoke ; and 
this intention being implied from matter offset collateral to the 
instrument itself, may well be rebutted by other facts denoting a 
. contrary intention. As in Brady v. Cubitt (c), Lord Man^ld 
said^ '^ that he was clear that this presumption^ like all others, 
*' might be rebutted by every sort of evidence.** He then ad- 
verted to the two conversations of the testator subsequent to his 
ri36l marriage and the birth of children^ in which he recognized his 
will ; and relied on another circumstance, namely, the provision 
for payment of debts by charging the real estate, which would be 
defeated by setting aside the will, the personality not being 
^ sufficient for that purpose. The question will be, Whether na- 
tural love and affection for a wife and children, or the Justice doe 
to creditoVs, be the morfi weighty and worthy consideration ? 
This circumstance has not occurred to be considered in the prior 
cases of implied revocations of this sort ; and though natural 
love and affection be a sufficient consideration in law^ yet at least 
it is voluntary, and not to be preferred to creditors, who are pur- 

• 

(a) 29 Car, z. c. 3. j. 6. (3) Term Rep: 4.9, ^8« 

(c) Dougl. 31,29' ^" ^i** Justice BuIUr's note of his own opinion in 
this case, which I have in MS. he say», ** That parol evidence was always 
" admissible to rebut, though never to raise an equity. And so it w-as 
** holden by this Court in the case mentioned of Gcdrighi d. Hadgti v Clangs 
**/Uid{i), and Lah v. Laie, That if the subsequent written papers and 
** the parol evidence in this case were received, which he thought they must 
'» be, it was perfectly clear and so admitted, that there was no intention in 
** the testator to revoke his will| and consequently on .the whole no ground 
*• for the Court to imply it.** 

\ 

——————————— • I % 

(i) Q. This is the case called Rogers v. Langfietd, iii the printed report, 

cliaser^ 
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chaserg for a valuable consideration. And here there is less 1802. 
reason for presuming an intention in the testator, either co-ex- — — 
istent with or subsequent to the time of making his will, that Kewi 
the just provision for his creditors should be annulled by the ^^ 
subsequent marriage and birth of children, whom he had, by the 
same instrument, provided for. * 

R, Smith, contrd. It is admitted that a subsequent marriage 
and the birth of a child amount in law to a revocation of a prior 
will, whether such revocation be founded on a presumed altera- 
tion of intention in the testator, or on a tacit condition anRexed 
to the will at the time of mnking it, as was said in Doe t. Lan- 
cashire (d). Two questions tlien arise ; 1, Whether any circum- 
stances exist in this case to rebut the presumption of an intentioa 
to revoke ? 2, Whether such extrinsic circumstances as are men- 
tioned, can be received in evidence at all? l,The provision in 
the will for the same person who was afterwards his wife, and the 
children whom he might afterwards, accidentally, have by hei", fSSSI 
cannot do away the effect of the tacit condition of revoeaiioo 
annexed by law to his^ subsequent marriage and the birth of a 
legitimate child ; because, at the time of making the will he did 
not contemplate the objects in the legal relation in which they 
afterwards stood to hun. Voet Pandect, lib, 28. tit. £. i. 2* 
Suppose one by will made immediate provision for several, at 
that time most nearly connected with him, and by a remote li- 
mitation, also provided for a feme anrd such children as she might 
have, and he afterwards married her, — the possibility of such 

[)rovi»ion would not satibfy the presumption or tacit condition of 
aw that his will should be revoked. Beside^, it is clear that the 
children intended by'him in his will, were iiMiural children; and ' 

the law wtH not take cognizance of those as of legitimate chil- 
dren. Bastards are excluded from succession. The law will 
not raise an use in favour of them under a covenant to stand 
seised to uses (t). Courts of equity, proceeding on tlie same 
distinction, will sujjply the want of a surrender of a copyhold, to 
make good a defective will or conveyance in favour of a les:iti- 
mate, b it not of a natural {f). So, a child born before marriage 
was holdcn (g) not entitled to share with other children born 
after the marriage of the same parents, under a devise to ihildren 
generally. Next, the charge on the real estate for payment of 
debts can make no d fierenee ; for the question h not, what the 
testator intended, or ought to have intended, or what hardship or 
injustice may accidentally be worked in a partictdar case ; but 
the revocation is a consequence of law, operaiing upon the r537l 
events which have happened ; upon the presumption that no 

((/) 5 TcrmRfp. 58. 

(f) Worsclcy's case, Dy 374. 1 Andcr. 79. S. C. and other cates col- 
lected by Mr. Hargrave in a note to Co. Lift. 123. a. 

(/) Fursaker v. Robin:>on, i £q. Cas. Abr. 122, recognized in Tudprv, 
Anson, 2 Vez. 581, 
. Ig) Cartwright v. Vawdry, 5 Vcs. Jun. 530. 

man 
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man irould leave his wife and children without provision. Bat 
considering the revocation on the ground ot intention^ the incli- 
nation to provide ibr creditors is not so strong as for children. 
Besides^ it does not follow that tliongh a man intended to revoke 
his will, he thereby determined not to pay his debts ; for he might 
intend to do that in his lifetime, or by another will. Ai any rate, 
this would only apply to simple contract creditors, who may be 
considered as guilty of laches, in not recovering their debts, or 
getting security for tliem. He also adverted to the evidence of 
intenty to be collected from the particular declarations, on which 
he commented ; and observed, that it might be as well contended 
to be sufficient if the testator had left a written paper unattested, 
expressing that he had originally made his will, witliout ad- 
verting to his subsequent marriage, &c. which would revoke it; 
but that having found that the provisions contained in it were 
equally conveuient to his then altered state, he thereby declared, 
that his will should be revived as applicable to such state. But 
that would directly militate against the letter of the statute of 
frauds and*thc received construction of it. Sdly, Tbi^i being the 
case of a revocation, by presumption of law, cannot be rebutted 
by evidence of a ptirticular intent that the will should stand. 
Many cases of implied revocations must happen, which cannot 
go upon the eround of a subsequent intention in the testator to 
revoke ; as where the pregnancy of the wife is unknown to the 
husband before his death : or if known, and the intention to re- 
voke then attaching, and continuing to bis death, the will could 
not be set up a^ain by a miscarriage, subsequent to the husband*s 
death. These implied revocations then can only stand consist- 
ently with the statute of frauds, on the ground stated in Doe v. 
Lancashire, namely, of a tacit condition annexed to the will at 
the time of its execution, and not on the presumption of a sub- 
sequent intention to revoke, which might with more reason be 
rebutted by evidence of a contraiy intention. Putting the doc- 
trine of such implied revocations on the ground of such tacit 
condition presumed by law, gels pid of much of the difficulty 
arising upon the statute of frauds ; because the facts of marriage 
and the birth of a child being notorious, cannot be fabricated by 
means of frauds and perjuries, which the statute meant to guard 
against: but all these mischiefs will be let in again, if recourse 
can be had to evidence of declarations, in order to rebnt the legal 
presumption. TIlc mere existence of the will does not aid il)e 

Srest^mption arising from such conversations, otherwise it would 
e evidence of a republication, which it is not (jh)\ though thit 
would be a less dangerous innovation on the nrinciple of the 
statute of frauds. In several cases the opinions nave fluctuated, 
whether parol evidence may be admitted to rebut an implied re* 

(k) He referred to Acherley and Vcmon and the cases there cited (Com. 
Rep. 381, and other books) as establishing this against Hall v. Duncb, 
I Vern. 329, and other cases where parol declarations were received as erU 
deace of repqblication. 
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vocation ; Lord C* J. Eyre in Goodtitlc v. Otway (lythoucht 1802. 
tliey might; but Lord AlvanUy, when Master of the Rolls, ■ 

thought otherwise in Gibbons v. Caunt (k) ; and so did the Lord Kewebbl 
Chancellor in this very cause (t). It is true that in the report of cf'^j^oM. 
Lugg V. Lugg in Lord Raymond (m), such evidence is said to be 
admissible ; but no notice is taken of that in the report of the same [539 j 
case in Salkeld (n) ; and at any rate it was extrajudicial ; for 
the will was ultimately revoked. The only express authority, 
therefore, for the reception of such evidence^ is tnat of Brady v. 
CubiU (ft), which has been since questioned in the instances 
beforementioned : and there was another decisive ground for 
that determination! independent of the admissibility of this sort 
of evidence^ namely^ that the will, if revoked^ was set up again 
by the subsequent codicil properly executed^ which referred 
to it. 

BarroWj in reply, Qi^g^d^ that either the case was altogether 
within or beside the statute of frauds : if within it^ the will must 
stand good, not being revoked by any of the means therein 
pointeu out. If beside it, and implied revocations were to be 
admitted upon evidence of facts dehors the will, by the same rule 
counter evidence was admissible to rebut such implication. That 
this had been expressly decided in some cases, and never judi- 
cially determined otherwise. That hcrej the children being legi- 
tiinatCj it was unnecessary to enter into any legal reasoning upon 
the difference between those and illegitimate children ; and that 
in Brady v, Cubitt, Lord Man^eld put this very case of a pro- 
vision hy will for children when he should have any^ and concluded 
thata subsequent marriage and birth of children would not be a 
revocation of such a will. 

Curia advisart vult» 

Lord Ellenborough C. J. now delivered the judgment of 
the Court. After stating the case, and the 6th section of the 
statute of frauds (^£9 Car, 2. c. S.) which enacts that no de- [6403 
** vise in writing of lands, 8cc. nor any clause thereof, shall at any 
'* time after, 8cc. be revocable otherwise than by some other will or 
'^ codicil' in writing, or other writing declaring the same, or by 
^' burning, cancelling, tearing, or obliterating the same by the 
*' tesatpr himself, in his presence, and by his directions and 
'* consent,** &c. — He proceeded thus : 

The difficulty of reconciling the doctrine of implied or pre- 
sumptive revocations of a will of lands, with the express provi- 
sions of that section, was originally very considerable. This 
point, however, namely, that such revocations are not excluded 
by the statute of frauds, has been considered as settled ever since 
the case of Christopher v. Christopher, in the Exchequer in 1771 ; 
by which revocation of wills (implied not only from contradic- 
tory acts inconsistent with the existence of the will, and its oper- 



(i) 1 H. Blac. 511. (k) 4 Vcs. jim. S48. 

(/) 5 Ves. jun. 664. (m) i Ld. Ray. 441. 

\n) Salk. 591. (0) Dougl. 31. 
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fttion upoD the property devised, as feoffments made or recove* 
Tie» suffered of the lands devised, though to the same uses as 
before ; and bargain and sale, tlu>ugh without enrollment) have 
been sustained : but revocations have been also holden to be ne- 
cessarily implied or presumed from so material a change in the 
circi|m stances of the testator as is occasioned by suhsenuent mar- 
riage and die birth of a child. The doctrine uf implied revo- 
cations, orii^inally borrowed from the civil law, Mud applied to 
bequests of personal estttle^ Ois in the case t>f Ovcrbury Vm 
Ovcrbury, 2 Shotc. 242, and X%g»^v^Jt^#gg, 1 Lord Raym. 441, 
and Sulk. 592^ has been since denied m some dc2:ree by the 
Court of Common Pleas in Driver v. Standring, 2 fVik. 90, and 
much doubted by Lord Hardwicke in Parsons v. Lauoe^ I Fics^ 
191, in its application to devises of land. That it is however 
applicable to devises of land has been so solemnly settled upon 
argument in the case already mentioned of Christopher v. Chris^^ 
topher in .-the Exchequer in 177 1 > and has been since so fre- 
quently recognized in different courts at various times ; as for in* 




that it must now be considered as a general proposition of law, 
that marriage and the birth of a child, ttitfiout provision made for 
the objects of these relations, of themselves operate a revocation of 
a will of lands* The doctf ine oriinplied or presumptive revocations 
seems to stand upon a better foundation of reason as*it is put by 
Lord Kenyan in Doc v, Lancashire, 5 Term Rep, dS^namely^ as be- 
ing *' a tacit condition annexed to the will when " made, that it 
should not take effect it* there should be a total '* change in the si- 
tuation of the testator's family/' than on the ground of any preanm- 
ed alteration of intention; which alteration of intention should 
'seem rn legal reasoning not very material, unless it be considerecf 
as sufficient to found a presumption in fact, that an actual revocation 
has followed thereupon. But upon whatever groands this rule of 
revocation may be supposed to stand, it is on all hands allowed 
to apply (and upon this subject particularly, after what was said 
by Lord Mansfield in Brady v. Cubit, Dougl, S9.) only in cases 
Where the wile and children, the new objects of duty, are wholly 
unprovided for, and where there is an entire disposition of the 
whole estate to their exclusion and prejudice. This however 
cannot be said to be the case where the same persons, who after 
the making of the will stand in the legal relation of wife and 
children, were before specifically contemplated and provided for 
by the testator, though under si different character and denomi- 
nation/ There is not, therefore, in this case, that total change 
in the situation of the family, and that total destitution of pro- 
vision for those who ought'to be the objects of the testatoi^s care 
and protection (al though the provision be made for them under a 
different character) which can vacate the will on the ground of a 
supposed tacit condition, that it should be void upon a total 
chafige in the situation of the testator's family, and a totaf rrant 
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cf provision fpr the family so newly circumstanced ; or upon the 
ground of a presumed intention to revoke^ according to any 
Tules.of law hiiherto recognized on this subject. Indeed, it is not 
very easy to comprehend the legal effect ot an intention to revoke^ 
unless manifestea and carried into execution by some act in pais. 
It is certainly true, that the law is not as favourable to bastards, 
not in e$s€y as it is to legitimate children. In a variety of cases 
it will not raise an use in their favour, in consideration of blood, 
upon a covenant to stand seised to uses : nor will the want of a 
surrender of copyhold to the use of a will be supplied in favour of 
a natural child: nor can such child properly take by.the descrip- 
tion of issue. And in other cases also, from uncertainty in the 
terms of description of and reference to its parents^ a bastard is 
prevented from taking at all. As however in this cas^the chil« 
dren were, at the time when"the will speaks, viz, at the death of 
the testator, born and legitimate, no question of defective des- 
cription arising out of the words, '' in case I shall have any child 
'* or children by her" can be made ; nor was the policy of the 
law, respecting marriage, eventually contravened in this case 
(upon which point, the case in Crd. EUz. 5lO proceeds); inas- 
much as the children who now claim under the will were not un- 
born bastards, but born and legitimate at the death of the testa- 
tor. After what has been said already, and that the will in 
question is not under these circumstances vacated, on the ground 
of any tacit condition annexed to the will at the time of its 
making, nor on the ground of any intention to revoke, to be pre- 
sumed in favour of a wife and child or children unprovided for 
(the fact upon which such presumption could be formed not ex- 
isting in toe present case^ it becomes unnecessary to consider 
whether the revocation generally holden to arise from subsequent 
marriage and the birth of a child, without provision made for the 
objects of these relations, can be rebutted by parol declarations 
in favour of the wilL It is enough to say that if a revocation, 
which would otherwise be implied, can be so rebutted, it is 
rebutted in the present instance : for it is stated that about five 
months before the testator's death, in a conversation with his wife 
in the presence and hearing of Joseph Simpson, her father, upon 
her requesting him (the testator) to alter her maiden name,, as it 
then stood in his will to her then married name oiPierson, he said, 
that it was twt of any, consequence ; for that he had consulted a. 
professional gentleman, who had told him that the will as it then 
stood, t»as a sood and sufficient will ; and observed, that he liad 
therebif amply provided Jor her and her children. Upon the whole 
therefore, if there be any question which at this time of day can 
be agitated with effect, whether implied revocations of wills of 
)and can be allowed at all consistently with the statute of frauds, 
our decision leaves even that question untouched ; inasmuch as 
we sustain the will as yet in force, and unrevoked by any impli-i 
cation whatsoever. rTeither does our dcQision clash with the 
doctrine of a tacit condition annexed to the will, viz. that it 
fhould be void in the event of a marriage and children wit/^out 

provision ; 



1802. 

Kenebkl 

against 

ScsjLFToir, 



[543] 



*44 CASES in tHlNITY TERM 

180e. pr<wui&» ; ihnstniicb as that conditioo^ vit. of marriage and of 
**— — the binh of children unprovided for, has not taken effect in this 
KeWebel instance. And the question; How far implied revocations are 
sS^ow. competent to be rebutted bj thfe parol declarations of the testator ? 
is also left untouched, for the reason before given. Therefore, 
vrithoutinaDugning arty one decision upon the suoject, and in con- 
formity with them all, upoh ti-hatevcr various grounds they may 
have protJeeded, vre feel ourselves warranted in considering this 
will, made in favour of those who at the time of the testator's 
death had become his wife and children, as in full force, and not 
revoked under the circumstances stated in this case. 

Postea to the Plaintiff. 



jtoflm&r, Barclay against Covsiks. 

>/r3d. "" 

The profits of ^HIS was ah action on a policy of insurance, dated the €7th 
^^^wT ^^g^y 1799, and effected by the plaintiff, as agent for and 

ttale on'the ^n account of one Richard Wdky on the ship Jonah, at and from 
toxsxoi Africa Barbadots to the coast of Jfrica^ during her stay and trade there, 
are an insur. and at and from thence back to her port or ports of discharge in 
ableintciest^ the West Indies^ at a premium of 25 guineas j9fr cent, with various 

returns for convoy. The policy was declared to be on profits ra- 
laed at 2000/. and was underwritten by the defendant. The de« 
claration contained averments, that the ship sailed upon the voy- 
age insured, with a car^ of goods and merchandizes on board; 
and that the said Rictiard nells was interested in the Jittofits to 
arise arid be madejrdm the sale and diwosal of the said cargo of 

«<;ood$ and nurtJiandizes, to' the amount iiisui'ea ; and suted a total 
OSS by capture. The defendant pleaded the general issue, and 
paid the premium into Court. At the tiial berore Lord XenyoMy 
at the sittings at Gitildhall after last Trinity term, a verdict was 
found for the plaintiff for 221 /• 5s. subject to the opinion of this 
Court on the foflowing case : 
[5453 In Fehtuary^ 1799, Richard JVells shipped a cargo of goods on 

his own account, on hoard his own ship the Jonah at Barbadoes, 
to be carried on a trading voyage to the coast of Africa. The in* 
Yoice value of the ship and cargo was about 5880/. In Aprilf 
1799, the plaintiff received an order from Mr. fFelh to insure 
6000/. on this ship and cargo; in consequence whereof he ef- 
fected an insnrence to the anionnt of 8470/. to cover the sum of 
6000/. ordered, and the premiums of insurance thereon ; which 
jnsnrance was declared to be on the ship and cargo at and from 
Barbadoes to the coust of Africa^ during her stay and trade 
there, and at and from thence back to her port or ports of dis- 
charge in the West Indies. On the 13th of August following, the 
plaintiff received af letter from Mr. PFeth, directing the insurance 
in question, which was thereupon accordingly effected. The said 
ship sailed from Barbadoes on the 29th of March, 1799, upon tie 

voyage 
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Voyage. iDSured, and arrived at Cape Mount, her port of discharge l802. 
in ^jft^cUy on the Slst o^Jnly following; and thereupon the ■ - 
agents of the assured began to unload and sell her cargo, and with Barclat 
part of the produce thereof purchased thirty slaves; and on the cJuiui'i 
S8th of August following she was captured by three French fri- 
gates; but was afterwards given up to one George Hewitt, for the 
purpose of conveying English prisoners to a British port, and ar« 
rived at Sierra Leone on the dth of September, together with the 
said thirty slaves, and the remainder of her cargo, and a number 
of Ekglish prisoners; but was soon after deserted by the said 
George Hewitt and part of her crew ; and her original captain 
refusing to take the charge of her. Captain Gray, the then acting 
sovernor of that settlement, gave the command thereof to one 
ff^alter Stott, who accordingly took possession thereof. That by 
the direction of the said Walter Stott, the thirty slaves were un- E^lQJ 
ishipped and sent to Bance Island, where they were afterwards 
sold» and the remainder of the cargo was landed and sold at 
Sitrra Leone, and produced the sum of 4fi/. 6s. 6<f. That the said 
brig afterwards departed for Burbttdoes^ with prisoners on board, 
"where she arrived, and where the Court of Admiralty adjudged to 
the said fValter Stott and the then crew of the said brig, one full 
eighth-part of the net proceeds thereof, and of the cargo on board 
her at the time she was taken possession of as aforesaid. The 
question for the opinion of the Court is. Whether the plaintiff is 
entitled to recover? 

This case was very fully argued first in Easter term, 41 Geo, 3. 
by J. B* fVarren for the plaintiif, and Giles for the defendant; 
and again in last Easter term, by Park for the plaintiff, and Adam 
for the defendant: but as the principal arguments and authorities 
were noticed by the Court in their judgment, which they toot 
time to consider of till this terni) it is unnecessary to stale them 
in another form. 

Lawebncb, J. fin the absence of Grose, 3. who was indis* 
posed) now delivered the opinions of Grose and Le Blanc, Jus- 
tices, and bis own. 

The case states, that the insured sbipped on board the ship 
Jonah a cargo of goods, to be carried on a trading voyage; m 
that it appears that be had an interest in the profits to arise from 
a cargo^ which was liable to be affected by the perils insured 
against. And the question is. If, on an insurance made on the 
profits to arise from such cargo, the plaintiff can recover ? As in- 
surance is a contract of indemnity, it cannot be said to l>e extended 
beyond what the design of such species of contract will embrace, r^ ^jt 
if It be applied to protect men from those losses and di^advan<* 
tages whicb/but for the perils insured against, the assured would 
ootsufier: and in every maritime' adventure, the adventurer ia 
liable to be deprived not only of the thing immediately subjected 
to the perils insured against, but also of the advantages to arise 
from the arrival of those things at their destined port. If iliey do 
not arrive, his loss in such case is not merely that of his u:oods or 
otiier things exposed to the perils of navigation, but ot nlie bene- 
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fits which, were his money employed in an undertaking not sub- 
ject to the perils^ he might obtuini without more risk than the ca- 
pital itself would be liable to: and if, when the capital is subject 
to the risks of maritime commerce, it be allowable for the mer- 
clvant to protect that by insuring it, why may he not protect those 
advantages he is in danger of losing by their being subjected to 
the same risks f It is surely not an improper encouragement of 
trade to provide that merchanin, in case of adverse fortune, should 
not only not lose the principal adventure, but that that principal 
should not, in consequence of such bad fortune, be totally unpro* 
ductive; and that men of small fortunes should foeencooraged to 
engage in commerce, by their having the means of preserving 
their capitals entire, which would continually be lessened by the 
ordinary expences^of living, if there were no means of replacing 
that expenaiture, in case the returns of their adventures should 
fail. Wliere a capital is employed subject to such risks, in case 
of loss, the party is a suiferer by not having used his money in a 
way which might, with a moral certainty, have made a return not 
only of his principal but of profit : and it i« but playing with 
wordit to say that, in such case, there is no loss, because there is 
no possession ; and that it is but a disappointment. Foreign 
writers opon insurance, whose doctrines form the greatest part of 
our law on this subject, certainly do not treat of insurance on pro- 
fits as a matter incon/istent with the true nature and design of such 
a contract ; and where it is spoken of by them as a species of in- 
surance which cannot be made, this lalier doctrine will be found 
to be referable to the positive institutions of different nations, 
who have ihoui;hi it wise to prohibit it. Roccus^ an Italian ^u^ 
rist, in(|uiring liuw goods that are lost are to be vahied, has in his 
Notabilia de Assecurationibus, No. 3, this passage: '' Distingue 
aut nierces fuerunt a:»timnte pro certa quaniitate tempore con- 
tractus assecu ration is, ei tunc non sumus in dubia quia dicta quan- 
titas asstiinata solveuda est; aut as^ecuiatio fuit facta pro aspor- 
tandis aiercibus salvis Romam, et tunc cstimatio inspiccnda rsi 
Ronut, Aut assecuratio fuit facta simplictter^ de solvendo sstima- 
cionem sen valorem nierciuni, in cusu periculi, si navis perierit, 
et tunc intipici <lebet tenipus obligationis, ec prout tunc valebant, 
debet fieri sestimatio, et sic damnum quod assecurntus patitur in 
nmissione rei, non lucrum faciendum consideratnr." And for this 
he cites Scnttrua, a Portuguese lawyer, dc ^usecuratianibus, part 
the 5d, num. 40 nnd 41 ; in which book there is a long disquisi- 
tion to shew that, in this latter case, the profit on the goods is not 
to be paid, but only the value at the time of the insurance. So 
iliat it seems the insurance of profits is so far from being incon- 
sistent with the nature of insurance, that, e contra, Sauterna 
thinks it necessary to shew by argument, that the profit is not to 
he considered in all cases; and that where the assurance is made 
simplicitcr, then lucrum non spcctatur. And Stracca, another 
Italian lawyer, a.^reen with Sauterna in his Gloss, No. 6. In 
France such a<>surances were unlawful ; but that depends accord- 
i!i<r to yalin, o*i the ordinance of the marine, whicn also forbids 

insurance 
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insurance upon freight; and the reason given by Fa//n for mak- i80S. 
ing these ordinances, with respect to the one and the other, is ■ * 

the same ; so in Holland^ it appears from Bynkershotk^s Quss- Barclat 
tiones Juris Privati, book 4, c. 6, that such insurances cannot ^^i^J'^g 
be legally made there ; but that is by the positive laws of that 
country; notwithstanding which, the practice has so generally 
obtained to insure expected profits, as that in a case he there 
states, the majority of the Judges of the Court where the ques- 
tion arose, determined in favour of the assured ; and those who 
opposed that decision, rested their opinions on the positive laws 
of the country, and not on such contracts being contrary to the 
nature of insurance. In this country, there is no law forbidding 
such insurance ; unless it could be shewn that the insurer had 
no interest in the profits, or that from its nature it must be a 
mere wager, so as to bring the case within the stat. Ig Geo, 2. ; 
and that they are not considered as contracts inconsistent with 
the general nature of insurance is proved, by the instance put 
of an insurance on freight ; which, as was very truly argued at 
the bar, differs only from the case now before us in the same de- 
gree as a return of capital vested in shipping differs from a re- 
turn of capital vested in merchandize : and by the cases of 
Grant v. Parkinson, in Marshall, 111, and Park. S67, which 
was an insurance on the profits of a cargo of molasses ; and the 
ease of Henrickson and fvdlker, and Hcnrichson and Margelson, 
Mich. I776 (a). The authority of Grant and Parkinson, as ap- [550] 

plied 

(a) Mr. Justice Lawrence read the following note of that case at the 
time : 

Henrlckson v. Margetson, and the same a^inst Walker. These were 
two actions on the same policy, against two different underwriters. It was 
a policy ot insurance at and from Boirrdeaux to Hamburgh, on imaginary 
profif. The declaration stated the policy 14th December, 1771;, on the ship 
Thomas/ oi Bremen, on indigo valued at 9600/. ; under which policy was 
a memorandum) viz. the following is on imc^inaty f/rojit 9X 3^ percent. % and 
in case of loss^ to pay without further proof of interest than this policy* 
The plaintiff averred. That the ship was not a ship belonging to his Ma- 
jesty, «r any of his subjects ; and that ihe imaginaty profit mentioned in the 
said memorandum was, and is understood and meant "to be the profit 
which the said cargo of indigo would produce upon the sale thereof at 
Hamburgh, if the same should arrive there in safety." That the defendant 
became an assurer of 100/. on the said imaginary profit : that the cargo of 
iikdigo was on board to the value insured ; '* and that the plaintiff was inte. 
rested in the cargo of indigo and the imaginary profit thereof ;" and tliat the 
ship and careo were on the voyage lost, by the perils of the sea ; and the 
cargo and all profit thereof wholly lost to the plaintiff. 

The cause was tried at the sittings after Trinity term, 1776, at Guildhall, 
before Lord Mansfield, when a verdict was found for the plaintiff. 

In Michaelmas term, 1776, a motion was made for a new trial. It ap' 
praredby the report, that the ship was totally lost off Scillyj but that all 
the cargo, except one barrel of ind)go, was saved and carried to Hamburgh 
in another ship, at the expenceoi the underwriters : and the question made 
on the motion for a new trial was. Whether the ship being lost, but the 
cargo carried to Hamburgh in another ship, the assured could recover as 
for a total loss of the profits f But the Court held, that there should not 
be a new trial : that the underwriters were not at liberty to send the cargo 
CO Hamburgh at what tln^e and in what ship they pleased. Lord Mans- 

Cc a fitld 
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18024 ptied to this tace^ has been attempted to be gotten rt J of by ob* 

■ serviag that the thing insured there was the profits of a specific 

Barclay cargo: but in that respect the two cases do not differ; for this 

ofsiMst 13 211 insurance oti a specific cargo; and we have no ground to 

Covsivs. ^^^ ij^^ ij^^ profits of a cargo to be exchanged in the Africam 

tizAci from which exchange the profits wilfarisey are not, to 

rSSll u^ ^^ expression of Lord A£iiit3/C<rU in Grant and Parkinsort, 
pretty certain \ admittingi for the sake of the argument, which 
It b not necessary for us now to determine, that io some mer- 
catitile adventures there may he so much uncertainty as to ih€ 
profits, as to make it not possible to insure them without the 
policy being m wagering contract. This, however, we cannot 
presume of the returns to be made from an adventure, Undertaken 
according to a long established course of trade like that in ques* 
tiob, in which numbers have been engaged to great advantage 
fur a continued succession of years. It has been objected lo this 
sortof iusurance^ that the subject havine no physical existeoccj 
cannot be insured* This objection would hold against insuring 
freight, and bottomree^ and respondeniia iptere8t4 Again^ that 
the goodil migtit be going to a losing market; in which caae^ the 
assured would gain by the lossofnis goods; but if that were 
the case, it would be evidence on won oismmpsit, as it would prove 
either that the plaintiff was not damnified as to profit by the 
loss of the goods ^ or that at the time of the lossj he had no in- 
terest in the thing insured. It was further objected, that there 
can be no average nor abandonment : but that objection does 
not hold in the present case; for if there be only a partial loss, 
the assured will only l)e liable to pay for the expected profits oo 
the ffoods lost ; and there may be an abandonment of tne profits 
by abandoning the goods from whence the profits are to arise : 
and as to geueral average, there would be no difficulty in the case 
of a valued policy; and in the case of an open policy, the 
difficulty would be no greater than in ascertaining the damagoa 
in case of loss : the impossibility of doing which, in every case, 
will not prove that an insurance can be made on profits in ito 
ease. A considerable time has elapsed between the first and se« 

ToSil <^ond argument of this case, in c onsequence of a writ of error ia 
the Exchequer-chamber in another case, the decision of which 
might have had weight in favoor of the defendant, had it been 
determined otherwise than it has been. The grounds of that 
decision we are not acquainted with, so as to say whether they 
will sap|>ort this case : but as tliat determination does not mili« 
tate with the opinion Mr. i.Grost^ Mr. J. Lc Blanc, and I have 
formed, and I may add that of Lord Kenyan on hearing the first 
argument, we do not think it lit tiiat we should longer delay 
the judgment of the Coun« 

Postea to the Plaintiff! 

field said, the mf anin^; of tb<* policy »ecms to be, that the skip aad cargo 
shall jarrivc at the destined pert, and is on the profit of that particular skip 
and cargo ; but the market varies, ^id may depend on twenty-four hourt 
sooner or later ; so that unless the very ship an4 cargo arrive, the profit may 
idii, and the in'surance is lo$t. . Rule Uisctar^edl 
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4 ScAifMELL and Others agaimt \yifKiNsoN and satnrdar, 

Ano^er. ?*> ^^' 

THE plaintiffs declared in prohibition, and stated that thjB de^ prohibition 
fendants, Catherine miklnson and John Bagwell^ instituted a nW toun *^ 
mitinthe Prerogative Court of the Archbishop qf CaQ^eriiiry^ ifastiitbetn. 
against Susqriiuih Scflmmell and the other plaintiffs, being next of stjeuted toob. 
hn of Sarah Pearce, for the purpose of their (the defjendants)^'" » general 
bringing into and leaving in ine'reffistry of the 9aid Prerogative 5^*^!^^^^*^* 
Court the probate of the pretended last will and testament erf" the man made ^ 
said S. Pearee, widow, deceased, theretofore granted to (he ^aid during her 
Catherine Wilkinson (theretofore Catherine Pearee^ spinstei); covaturc, 
and the said Jqhn Bagwell, the executors named in ihe said pre- Ij*^**^*"5» 
tended will, under certain limitations therein set forth ; aqd of l^s^^*^^ ' 
abewing cause why the same should not be revoked and declared ihongh^a^ 
void, rod why a general probate of the said pretended will should Mirvivedhim: 
not be granted to the said executors; alleging as aground for for he could 

f ranting such a general probate, that one IVittiam, Stevens, then Sntof hr'^*'' 
eceased, whilst living made his will, dated the 98th of December, th^^ 
J776, and therein appointed his sister Sarah Pearee, deceased, enable iw to 
then the wife of Richard Pearee^ his sole executi^ix and residuary 4»&poaeby 
legatee ; who in September, iJdQ, duly proved the said will of her any liill made 
brother: and that her husband, Richard Pearee, made his will, during the ^' 
dated the esd of January, 1789, and thereby gave the residue of p^^'^ ®* 
his personal estate to his wife {Sarah Pearee) for her sole use and which she 
benefit; and, in case of her decease in his lifetime, gave the said might acijiiire 
residue to the executors or administrators of his wife; directing ^^**^^*^ 
tlie same to be disposed of in such proportions, manner, and form, o^y^V **"^ 
as his wife by her last will, or any writing purporting to be her perty ove^ 
last will^ and executed by her either in his lifetime or after his which he him. 
decease, should give, direct, or appoint. And that by his said &elfhada 
will he authorized and irapowered her to make any such will for ^*^P*«ng 
the purposes aforesaid. And that the said Richard Pearee ap- J^eme c^crt 
pointed the taid Catherine Wilkinson (then Catherine Pearee) and nuy make a 
Jokfn Bftgwell executors and trustees lor his said wife. Alleging will disposing 
further, ibat on the said 23d of January, itsy, the said Sarah o* propeny 
Pearee did, with the privity, consent, and approbation of the said IJni^u***^- 
Richard Peffrce her husband, make and duty execute her will in aith-e^Jt 
writing; which will was read over in the presence of her said hus- executrix,* 
band, who testified his consent to such will, and his approbation without her 
thereof, by subscribing bis name thereto as a witness^; and that bu*band's 
the said Sarah Pearee did thereby dispose of the rest, residue, *^*^"'^"^* 
and remainder of her estate, whereof she mi^ht be entitled to at 
the time of her decease, or over which she might have any power 
to dispose^ either by the will of her husband, or by or under the 
will of her late brother, William Stevens, or by any other means 
whatsoever, unto the said Catherine Pearee (now Wilkinson); 
and appointed her and John Bagwell the executors. That Richard 
Pearct died on the S8tb of February, 1789^ in the lifetime of the [554] 
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1 802. said Sarah Pearce, -who sarvived her husband tweWa hours, and 

^— died without revoking her will ; and that in March, 1789, the 
ScAMMELL said Catherine PFillunson (then Catherine Pearce) and John 

against Bagwell proved the said will of the said Richard Pearce ; and 
ILKXKSON. ^j^^^ j^ ^1^^ ^^^^ month, probate of the will of the said Sarah 
Pearce was incautiously granted to Catherine Wilkinson (then 
Pearce) and John Bagwell^ with a limitation to the. rights and 
interest which she took under the will of her husband : whereas 
she died testate to all intents and purposes whatsoever^ possessed 
of and entitled to certain property which could not be adminis- 
tered under the limitations of the probate : and on these grounds 
the libel prayed that the Judge of the Prerogative Court would 
revoke the probate of the will of the said Sarah Pearce, and 
grant to the said executors a general probate of the said will, 
without any limitation whatsoever. The declaration farther 
stated. That in answer to this allegation the plaintiffs pleadedj 
that Sarah Pearce, being a married woman, could not make a 
will but by the authority of her husband ; and that her husband 
gave her no such authority ; for that his assent became wholly 
ineffectual, by reason of her having survived him; and that bis 
attesting her will was evidence of his assent so far only as Sarah 
Pearce had bequeathed and disposed of such efllects as Richard 
Pearce had then the power of disposing of by his own will ; and 
that her will was valid only as to such estate and effects as by 
virtue of the will and testament of her husband she had a power 
to dispose of: notwithstanding which answer and his Majesty's 
writ of prohibition, the said Catharine Wilkinson and John Bag- 
well, are proceeding to obtam such general probate, &c. 

[5533 '^^ ^^^^ declaration the defendants pleaded that William Sie- 

tens, in the said recited libel mentioned, made his will on the 
'28th of December, 1776; and thereby appointed his sister, Saruk 
Pearce, then the wife of Richard Pearce, sole executrix and re* 
siduary legatee as above alleged: that Richard Pearce and 
Sarah Pearce made their respective wills as stated in the libel ; 
and that the will of 5araA Pearce was fully understood and as- 
sented to by her husband in every disposition, matter^ and thing 
therein contained; wherefore they prayed judgment and his 
^Majesty's writ of consultation to be granted, 8cc. To which 
there was a general demurrer andjoinder in demurrer. 

This case was first argued in Trinitu term last, by Littledalc 
in support of the demurrer, and Wigley, coniri\ again in Afi* 
chaelmus term last, by Gibbs in support of the demurrer, and 
the Attorney General, contra \ and a third time in the last term 
by Civilians, namely, by Dr. Lawrence in support of the de- 
murrer, and Dr. Swabey, contri. 

The Court took time to consider of their judgment; and now 
^ LawrbncEjJ. (in the absence of Grose, J. who was indis- 
posed) delivered the opinion of Grose and Le Blanc, Justices, 
and his own : Lord Ellenborough, C. J. having been engaged as 
counsel in the cause when it was argued the two first times. 

After 
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After stating the pleadings as before set forth, the question is, 1809, 
Whether, under the circumstances, a o^eneral probate oiiglit to «— *— 
be granted of the will of Mrs. PearceP — and if not. Whether ScAMMELt 
there ought to be a writ of prohibition directed to the Judge of ™ "jfoimt 
the Prerogative Court in which the suit is peiuhn^ ? Wilkinson. 

In this case, property of three different descriptions may be in 
question: 1st, That which was the property of the husband, 
JRichard Pearce^propriojure; — 2dly, That whidi passed by the 
yN \\\ of fVUliam Stexens \ part of which may have been reduced 
into possession in the lifetime of Richard Pearcc ; — 5dly, Pro- 
j>erly which Sarah Pcarce, the wife, may by possibility have ac- 
quired subseouent to her husband's death. 

Over the hrst she could have no power of disposition, but 
what might be acquired by her husband's assent. Over the se* 
cond she had a power, without her husband's assent, to transmit 
by will what was not reduced into possession, to some otiier, to 
whom it would pass by right of repiesentation to her brother, 
the former owner; but that which was reduced into possession 
most pass as tlie first description of property ; which was the 
husband's propno jiirf. This doctrine is to be found in Striw- 
burnt, 82; and in wh<it Lord Thurlow says in Hodsou v. Lloj/d, 
2 BroKiif 543. Over the third description of property she could 
have no power of disposition derived from her husband ; for as 
Ire never had any interest in it, she can derive no power from 
him ; and as she liad in respect thereof no representative power 
of transmission, the question, as to the third description, must 
stand on the foot of a will made by a feme covert: as to which 
Sfx^inburne says, part ^A, c. 9, numero 5, ** Though the wife do 
oTcrlive the husband, yet the testament made during the mar- 
riMge is not good: the reason is yielded before; because she 
was intestable at the lime of the will making.** And according 
to 4 Co. Ot. 6. ** the law of England will not allow of any cus- T^hi'X 
toni that a feme covert may make any devise ; for the presumfH •* 

tion that the law has, that it will be made bv I lie constraint of 
the husband :'' and if this reason be applied to testaments, sh^ 
can make none, unless it be by the consent of the husband, and 
to his prejudice ; in which case a restraint cannot be presumed ; 
and according to the case referred to in lironm, tlie general rule 
is, that a feme covert cannot make a will without the consent of 
her husband, but of things in autre droit ; and the argument of 
one of the learned Civilians, who assisted us by the information 
he gave, by which he would distinguish the next of kin fro^u 
the husband, scil, that they have no rights but in cases of intes* 
tacy, does iiot hold thi*oughout; fo^ us to things in aciion, tlie 
husband can only claim as the next of kin does, $cil^ as the ad- 
ministrator of the wife. If then a feme covert cannot make a 
will without her husband's assent, except of things she has as 
executrix, and if the effect of a general probate would in thia 
case operate on goods of the third description, t. e. on goods ac* 
i^iiired after the husband's death, such general probate should 

C c 4 not > * 
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iSoS. not be granted ; and tlioa^h, generally %peakingj tbe £cclesi«s- 
■■ tical Court has exclusive jurisdictipo ofver the wills of all per* 

5cAincBLL 9ons dying in a testable state, yet where, on tbe pleadings, tbe 
^wuMwov^ object of tne Ecclesiastical Court must be uken to be the esta- 
blishment of the will of a person not in a testlible state at the 
time of makins; it, tbe question is to be considered jn^ as if sbe^ 
had continued in such state to her death ; for the object of the 
<[)oprt is to give effept to a* will, which, by the general rales of 
]aw» can have no effect. Formerly, where the will was not only 
of personalty, but also of lands, prohibition used to be granted 
quoad the lands. £ -Roi/. jfbr-SiS. ft. 10. But that is not so 
I^^I done now, as the probate as to thf lands {s no eyidence either 
way, being a proceeding coram naujudkc. Salk* 558. So thai 
where the matter is partly within their jurisdiction and paitlr 
noty a prohibition may be granted as to tliat which is not, if it 
will answer any purpose. How then does this case stand i A% 
to the will, quoad tQ.e husband's effects, and those of William 
Sttoem, a limited probate or administration cum urifio atm€X^ 
may be granted ; but hot as to the effects acquired subsequent 
fo the husband^s death : and if the Ecclesiastical Court sbonM 
grant it, it will not be in vain, as being upon the face of it a 
^proceeding coram nonjudiccy as in the case of lands, and there- 
lore the prohibition not unnecessary. And as to the aiguoieBt 
that the Prerogative Court will not grant probate further than 
they ought to do, that would apply against *granung prohibitions 
in all cases before sentence ; but the rule is, if it appear by the 
libel that the matter be not within the jurisdiction of the Spiritual 
Court, a* prohibition lies a&er sentence, or before : and wliere the 
matter for prohibition appears xm the face of the Ii)>el, it need not 
be pleaded. SdJk. 551. In this case, on the face of the pro- 
ceedings, it appears that the Prerogative Court is applied to, to 
Srant a probate, which will give to a will, made by a woQiah 
uring her coverture, the effe)6t of a wiB made, during her 
widowhood and discoverture. And it is iiot impossible but that 
the (Icdesiastical Court may in this case gran^ such probate ;. 
for, by the civil law, a feme covert might make a wil^ and sd 
•- she might by the canon law. lAndwood, l73. But as Mrs. 

Prarce,' besides what she could dispose of'by the will of her hos- 
band, to tvhicb the limited probate is oonnno], had a power to 
make a testament, and appoint ah executor of the goods she ha4 
as executrix, to which that probate does not extend, the pro- 
^5 59 J bate to be granted in this case ixiay be more extensive than what 
the plaintiffs insist it should be. But of that it will be to be 
judged by the proper Courts when such further limited probata 
IS applied for. ^" . ^ 
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1802, 

The Kixo agqinst The Inhabitants of Kiiidfqkp, ^/"^^* 

/^N an appeal agaipst an order «f two justices, for the removal A pirishioncf 
^ of Margaret^ the wife ofJcfkn ^eaU, and her ihrep children, iiaving rate- 
from the parish of Kirdford, in the 'county of Sussex, to the pa- ?^^^ Property, 
rish of Riphfy otherwise Send, in the county of Suriy. The re- {Jl,l omH"* 
ijpondehts, in order to establish a settlement of Johnjealt, in toberated. 
V'V^y* called one If, l^^ffy ^ho was the occupier of a rateable for the pur- 
tenement in Kirdford; brut who was not rated in the last poor^ poscof mak* 
book made for that parish, nor in any rate mad^ since the i9th "ew u o**^^ 
(^February, 1801. It was admitted that ^|i^ was left put of the quest'iono* 
several rates, for the ej^press purpose of (juatitying him to be a wit- settlement be- 
nessinany appeal which might take place respecting the settlement tween two pa. 
oiJeah or his family.; which settlement hadth^ri t^ecome an ob- nshcs, is a 
ject of litigation; the sessions rejecting the testimoiiy of -fiij/T as -^jt^^J^^r 
incompetent^ and the respondents not being able to prpve their the parish ia 
case in any ofher manner than by his testimony, the order was which he is so 
<)uashed^ subject to the. opinion of this Court, Whether upon ***^lc to b^ 
the fact« above stated, Luffv/M or was not a competent witness ? ^^^^* 

R(w and (Jourtkope, in suppoit of the order ot sessions^ con- 
tended. That the witness Luff was incompetent, on the grbun^ 
of having ap interest in the question before the court ; and (dis- 
tinguished this case from that of R. v. Prosser (a)| which was 
on a question of rating ; where the appellants themselves ob- £5601 
jected to the rate, because they were omitted ; and called a wit- ; 

ness, who had himself rateable property in the parishi but was 
notratedii in order to prove their own rateability. Butler, 3. 
observed,- That thoQgh the appellants succeeded, it would not 
follow tha( the witness ought 'to be rated ; and there too, if the 
ap{iellants thought proper to wave the objection to the witnesses 
interest, no other party had any right to object to him. But 
here the decision of the question involves in it a burden on the ^ 

parish ks perinanent'as the witness's interest; and therefore he 
IS eventiiafly interested in the consequences, as he may be put 
on the next ratiel, wbi[e the same burthen subsist.*. It is an ad- 
ditional r<?a^n for rejecting the witnesses testimony, that the 
parishi6nere, by whom he f^as ca*lled9 have intentionally omitted 
him in the rate, in firaud of the statute 43 Eliz,, ; and though in 
the doe of the Sadlers* Company v. ^o^es (b), it is said, that 
three of ihe company were disfranchised, in order to give evi- 
dence, yet it is noted, that they declared Upon the voir aire, that 
tbe^ had no assurance of being received again : and in Browne. 
The Corporation of Loiufon fcjf. Lord i/o/f, under similar circUm- 
stancesy rejected the witness, because the judgment of disfran- 
chisement, being erroneous for want of a summotis, might be 
avoided. Hiftre then, np assurance by the parishioners could 



{a) 4 Term Rep, 17, fh) (Mod. x6^. (jp) ix Mod. *2S. 
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prevent tbe witness from being put on the rate, nnd the omixsion 
may be supplied on appeal; and here the interest is not de* 
stroyedy but merely suspended. In actions on the statute of hue 
and cry, the legislature found it necessary to make tbe bun- 
dredors competent witnesses,. on account of their liability «to a 
future rate. 

GarroWy contrd, was stopped by the Court, 

Lord Ell^ N no ROUGH, C. J. In order to disqualify a witness 
on the score of interest, it must be an actual existing interest at 
the time, and not merely one that is expectant. The rale is well 
laid down in Rex v. Prosscr, and in other cases, particularly one 
mentioned by Mr. Justice Buller, in that case before mron 
Burlandf at iSaVubury^ that a liability to be rated is no objection 
to the competency of the witness. Here it was perfectly con- 
tingent at the time^ whether the witness would be interested or 
not : he might die, or part with his property before tbe making 
of the next rate. The case put under the statute of hue and cry 
does not apply ; for there, in truth, all the inhabitants are the 
real defendants in the cause, though, as they could not all be 
put on the record, provision was uiade by the statate in that 
respect. It was therefore necessary to have an express law fur 
making one a competent witness who was actually liable as a 
party at the time. It is said, that this is not like the case 
of disfranchising a corporator ; but it is so ; for, pro tempore, 
be is not interested: and the ground on which Lord lioli rejected 
the witness in the case alluded to was, because the judgment of 
disfranchisement was void, for want of a previous summons to 
the corporator ; and therefore he had not been disfranchised* 
Here the wituess could not be rejected on the mere ground of an 
expectant interest. 

Lawrbncb, J. This is attempted to be distinguished from tbe 
case of Rex v. Prosser, because that was on a question of 
rating ; but in Rex v. South Lynn (d) and Rex v. Little LumUy 
(e), which were qtiestions of settlement, the same rule wsts 
adopted ; and in the former. Lord Kenyan said that there was 
no reason to depart from the opinion given in Rex v. Pro$ser, 
The si^me point, which was ruled in tbe case mentioned before 
Mr. Baron Burland^ was also ruled by Mr. Justice Buller, in a 
case of Deacon v. Cookf Taunton Spring assizes, J789, where 
the question was upon the boundaries of two adioining pa* 
rishes. He held that a parishioner, actually rated, was not a 
competent witness to extend the boundaries of bis parish; but 
he admitted such as were only liable to be rated. 

Lb' Blanc, J. declared himself of the same opinion ; and also 
referred to Lord Kenyans opinion in Rex v. South Lynn as in 
point; and that there was no distinction between the admissi- 
bility of such a witness on questions. of rate or questions of set^ 
tiement. That by taking the wituess off the rate, his immediate 



(<; 5 Terra Rep. 6^7^ 



(e) 6 Term Rep. 157. 
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interest was taken away ; and that if there were any impropriety 1802* 
in the conduct of the parish in that respect^ however it might go " ■■ 
to the witnes/s credit^ it could not make him incompetent. 

Case remanded to the Sessions to \^ reheard. 



[563] 
JS.r^flfr/e Sir Robert Mackbeth, Kt jXt^i. 

npHIS was an application by Sir Robert Mackrethy to set aside memorial of 
-*- an annaity for a defect under the stat 17 Geo. 3, c. S6» f • 1^ an amraity xe-^ 
in not having distinctly stated in the memorial registered, the giitercdandcr 
names of the several witnesses to the several instruments fi»r se- <*»« »**^"** ^ 
curins; the annuity* The rule in form called upon Mrs. Eliza* ^\ tute^* 
beth I)ave9iport to shew cause why the bond, warrant of attor* that^'tlie 
ney, judgment^ and indenture in the memorial mentioned^ bond^war* 
should not be set aside. The facts appeared to be these : In "**^ ofatior- 
Jpril, 1783, Sir C. F. Ratclife, for a valuable consideration, JS^/^^^S^ 
granted an annuity of 300/. to fF» Sampson, for the life of Lady poU (given t» 
KaUUffe, with her concurrence, which was in part secured upon secure the an- 
a snm of 10,000/. three per cent, reduced stock; in which she nuity) were 
had a life interest. This annuity was assigned by Sampson se- r*^°^^!jon7^ 
veral years before his death, which was in ]796, to Eade^ and th^muitbe 
hj'Eade to Mr. Davenport ; whose widow, the present claimant, taken to mean 
derived title to it from him. Between the time of granting the xYitxeachtf 
annuity and the present application, the grantor and grantee, '^ *^ ^ 
Mr. Davenport^ Mr. Constatle, the grantee's attorney wTio pre- and*tKcfefoi« 
pared the deeds, and M,r. Powell , one of the witnesses to the if it appear 
deeds, weie all dead. Sir C* F. Ratcliffe having a reversionary by the answer 
inierest in part of the srock after his vife*s death, in 1795 sold onoarhoftbe 
the same to Sir if* Mackreth; and soon after a suit wasinsti* ?wl^^^^^ 
tuted in the Court of Exchequer by Sir Robert against Sir that^«>!bYr of 
Charles and Lady Ratcliffe and (heir trustees, and Mrs. Daven- theiiutru- 
port; in which it was decreed (in J797) that the stnviving tru«- mcntsweicat- 
tee should tran^ter the principal stock to Sir Robert, and certain ^^^^S-li^-T** 
other persons, in trust for the several subsisting interests ; and L^^'^J 
it was then agreed between all the parties, tfiat the trustees {hTcourton* 
should pay over the arrears of the annuity to Mrs. Davenport ; application, 
and empower her banker to receive the growing dividends for though at Aie 
her use: and the annuity was accordingly paid, without obj*^c- di^tanceof 
lion, till the year 1800. In 1797, it was agreed between Sir ||^y/^JJ^y*^^^^^ 
R. Macreth and Mrs. Davenport, that she should release part of principal par- 
Sir ('• F. Ratchffe\ est&te which Sir Robert had also purchased, ties and wit« 
and on which she had a prior charge in respect of the annuity, nes»e$ to the 
he in return confirming the aunuit}*, and giving his own bond in 2^*"i*^^^^n"^f 
addition, «s a further security for it ; which was accordingly aside'thc war- 
done; and such further security was memorialized. In 180 1 rant of actor. 
Sir Robert Mackreth filed a bill in Chancery against Mrs. Da- iiey, theme- 
reitparf and others, to enforce a redemption of the annuity, ac- ritsofsach 
cording to the terms of tlie securities, us insisted on by him to ^^pcndt^e^n 

tliat testimony lo^t 
by tlie dciuy. 
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1802* tliat efleet ; to which she put in her answer (alluded to in part 

■ in the affidavit of Sir Robert Mackrttk after mentioiied) ; pend* 

Xxpant ing which suit Lady Ratcliffe died ; and then the present ap» 

flM^Ka£TH. pii|.|||iQ„ W3g made to this court upon Sir Roberta aftda^it, 

stating, that fit the time of granting the annnity, the grantcx^ 
executed a bmd, and a warrant of attorney to confeas jndg- 
mentj and also a certain indejKture, assigning the diTidends of 
the said lOflOOf. stock, and a ^ed poll oir letter of attorney, emr 
powering thrgrantee, fV. Sampson, to receiTe snch dKridends, all 
^ated the 29tb Qf Jjpril, 1783. That in the memorial pf the an* 
unity it is stated, that ** the said hond, warrant of attorney, ib* 
dentnre, and deed poll, are witmesteef by J. J. Powell and «f. 
Bowles, H. Pitches and T. Constable, of/ £^. That Mrs. Da- 
renportf in her answer, upon oath, pat in to a bill filed against 
her and others by the ^ponent^ admitted that the said bond, 

ffiKKl ^"^^^^^ of attorney, ai|d indenture were in her custody ; aiK) 

t^^l ' farther states as follows ; " That the names of the subscribing 
witnesses to the said bond, warrant of attorney, and indenUiii^ 
fxe, J. Pifwelland J. Bc^wle^, of," &c. 

The objection ultimately relied on (a), was, that it must be 
taken on the face of the memorial, that afl the fffur deeds tbere^ 
in mentioned, as given for securing the annuity, were witnessed 
by theybur persons wl^pse names were reconled as witnesses ; 
whereas it appeared by the admission of I|irs. Davenport herself^ 

^ on oathf that three of the instfum^nts ifeie only witnessed by 

pco persons. 

Garroar and Easf shewed cause against the rule ; and objected 
to the Coori*s lending their aid to so stale an application^ at the 
distance of above nineteen years, and ^ter all the principal par- 
fie^ and witn^'sses were dead* These considerations have weigb- 
ed with the Court in many cases, to refuse the inquiry prayed 
for within a less period ; as in Pool v. Cabals (^b), and Ex parte 
Maxwell (c) : and though nq precise limitation of time has been 
laid down in this respect, yet Lord Kenyon^ in the latter case^ 
hinted a strong opinion that all objections dehon the memorial 
should be brought forward within six years, the usual period of 
limitation for personal actions, at least without strong reasooa 
to the contrary. Now here the objection is not apparent upon 
the face of the memorial y but is bropght forward by affidaTit» 

f5661 Besides, according to ^veral cases (d)^ as the party applying 

^might have brought forward the same objectfon, if any, m tlie 

suit in the Exchequer, in 1793, and in the bill in Chancery* in 

1801, in both which the validity of this annuity was in question, 

ke is now concluded, the matter baring passed in remjuaicatatn^ 

(a) Other objections were started, whichi with the parts of the alEdarits 
on which they were founded, and the answers giren to them are not tlAtcd^ 
as the opinion of the Court was confined to this point. 

(SJ S Term Rep. 3a8. (0 Ante,t$. 

(d) Withers v. Woolley, 7 Term Rep. 540. Gruthead v. Bromley, ib. 
455; and Scbuman v. Wcath'^rheai, ante^ 1 vol. ^37. 

There 
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There is who ao additional reason for not hearing any objection 1802. 
to the annuity from the present applicant, because he has paid ■ 
no consideration for the fund out of which the annuify is pay- tx parte 
^bley having purchased the revention sul^ect to this charge: MACi£afix«i 
and therefore he is a mete voinnteer without any merits ; ana as 
tlie representatives of Sir C F. RaicRft are not before the 
Court, and make no complaint, it is not competent for say othei: 
todoso* 
The Coiirt said it was another question, Wtiether, if this 

Earty sncceeded in setting aside the annuity, he would not be 
olden lo« be a trustee fur the representatives of the RaUUfft 
family, doring the life of Lady R. ; which would hereafter bo 
settled between him and them, ttiough they reprobaied die 
present application very strongly* 

I2dly, As to the legal objection to the memorial, there are/siir 
instrnmeats stated therein to have been executed for securing 
tfaeaanaity, which are alleged generally to have been witnessed 
by Ibmr persons) and it appears that thru of these were attested 
by two of the witnesses named; but iu)a censfo^ that theother, 
which is not in the possession of Mrs, Davenport^ was not at- 
tested by the other two ; add theii the memorial, which must 
be taken reddendo singula unguliSf - will be accurate The 
allegation is not that^dcA of the instruments was attested by the 
four witnesses, or, as in Hart v« Lovelnu (a), that aU were so 
attested* 

Erddme, Gitbs, and Dampier^ coiUri, relied on the last men* {SS72 
tioned case as decisive of the objection taken ; and said that the 
word ctt was as fully understood in the aliegation, that the four 
instruments by name were witnessed by the four persons, as if 
it bad been expressed* They admitted that, at this distance of 
time, the Court would probably not have entered into any <d>* 
jection to die merits of the annuity, which reqtsired to be made 
ottC by affidavits, and which those who are now dead might have 
explained ; but the fact on which the present objection rested, 
could not be explained away, and was admitted by Mrs. Da* 
venport on her oath^ tlieretbrey there could not be greater 
certainty of the fact^ if it had appeared on the face of the me- 
morial itself. 

Lord BtLeMBoaouGH, C. J« I feel as much reluctance as 
a Judge ought to do, in giving way to the objection which has 
been made; but the act of pailiameot is imperative, and whilst 
it remains on the statute-book, we inust give it effect* Under 
the circumstances of this case, I would look eX nothing aliundi 
the memorial which was to be established by the evidence oC 
the party applying ; but the objection to not stating the wit- 
nesses to the several instruments, distributive is made out by 
that sort of evidence which we ought not to resist, though it be 
an extrinsic fact* But for Mrs. Davenport* s answer in Chan- 
cery, 1 should iiave been inclined to consider that the deeds had 

^a) 6 Term Rep. 471, 

^een 
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I8(te» been afterwards re-execQted by all the witnesses^ id conformitjr 
■ ■ ■ with the description in the memorial ; but we must^ I fear^ re« 
Ex parte ceive her answer as conclusive against that sup|losition^ since she 
^r«Sn™* Bright have so stated it if the fact were so» 
[pooj Lawrbncb,J.* The act of parliament has not prescribed 

any limitation of time within wliich applications of this sort 
must be made ; but the Court have said^ that they will not en- 
tertain such applications after the death of the witnesses to the 
transaction, who could ascertain the truth of the case : bat this 
objection 4oes oot depend upon any testimony which could only 
have been given bv persons who are dead ; for the memorial 
itself states. That the instruments for securing the annuity were 
witnessed by four persons ; and Mrs. Davenport shews by her 
answer, that three of them at least were only attested by two. 
If she had fallen into any mistake in tliat respect, it might 
easily have been corrected by the production of the deeds them* 
selves. The reason, therefore, of the limitation which the 
Court have adopted in regulating their discretion, does not apply 
to this case. 

Le Blanc J. I concur in the grounds stated for^ making the 
rule absolute^ while I also join in reprobating the application. 
I am not aware of any decision where the Court have Dound the 
party by lapse of time, unless where an answer mieht have been 
given to it at a former period, the opportunity of doing which 
was Ipst by the delay. That could not have happened in this 
case. With respect to the ground of objection, the same point 
was under consideration; and the opinion of tbe Court ex- 
pressed on it in Hart v. Lovelace^ although that case was soaie* 
what different from this. 

Rule absolute for setting aside the warrant of attorney. 

^5G9j Xhe Court expressed a wi<«h that, in future, the grounds of 

upplication, in cases of this description, should be stated in tbe 
rule ; and afterwards they made the following 

RULE OF COURT. 

Trinity Term, 42 Geo. III. i802i 

It is orbbked. That in fuiure, where a rule to shew 
cause is obtained in this Courts for tbe purpose of setting 
aside an annuity or annuities, the several objections 
thereto, intended to be insisted upon by the counsel at 
tbe time of making such rule absolute, shall be stated in 
tbe said ride nisi. 
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Barnard against Gostling and Another. Mo»ifay^ 

July 5 th. 

TN debt for certain penalties, the third count charged that the Thr stat 
•*■ defendants not regarding the statutes in such case made, &c. '" ^" 3 c 90. 
on, &c. at, &c. did in their ozcn names as proctors of the Prero- [nj^ a' proctor 
gative Court, &c. and for, and in expectation of gain, fee, and to take out a 
reward in the said court, 8cc. extract the probate of a certain certificate for 
will and codicil of one J K. deceased, without having obtained practising, 
and entered any such certificate or certificates, as in and by the ""^^r»c«jtain 
statutes in such case made is directed, contrary to the form of the noTciiontoV 
statutes, &c. whereby, and by force of the statutes, &c. the dc- common in. 
fendants, then and there forfeited for their said last^mentioned former for the 
offence 60/., 8cc, and an action hath accrued for the plaintiff, &c. woveryof itj 
A verdict wai taken for the plaintiff on this, and on the 12th and oHhaVact*^' 
15th counts, which were in a similar form, for other acts done by corpomting "* 
the defendants as proctors. the power of 

The cause was tried at Guildhall^ before Le Blanc, J. at the *"iag, &c. 
sittings in Hilary term last, when a verdict was given for the . P^^J 
plaintiff on the third, twelfth, and fifteenth counts. ^*J^" ^y ***'"• 

A motion was made on a former day in arrest of jud.:^inent, Illuy ^refwine 
and a rule nisi gramted on these objections ; I. That the not to penalties in 
having obtained and entered a certificate are two distinct offences respect of dtu 
under the stats. 25 Geo. 3. c. 80, and 37 Geo. 3. c. fiO. s. '27, and ties created by 

not chargeable as one. 2. That the offence, if entire, is several L".*}r. '*^V°"* 
• • ^ 1 I I f 1 . I I • • w *• I ot that act. 

in Its nature, and the deienoants cannot he swedjoiNily lor the it seems that 

penalty* 3. That the stat. 37 Geo. 3. c. f}0. 5. 30, creating the two proctors 

penalty, gives no such action as the present to a common infor- ""^y he sued 

mer; but the penalty can only be recovered by information on *°S^t|'c'' for 

*u -. r *.u "O' obtaining 

the part of the crown. . ^ , andemenn/ 

Erskine, G^obs, and Espinasse, shewed cause against the rule, their certifi. 
As to the first objection, it is answered by the words of the act; cates, and that 
the offence charged is not for not /laving, nor for not entering °"^ may be 
the certificate when obtained, but for acting as proctors on ^^1^^ |h2^'Jher 
occasion specified, without having done those two things required convicted, 
by the statute. To the Sd, the same kind of answer applies ; the 
defendants acted Jotit/Zy as proctors/ ani therefore, the act of one 
in that character, was the act of both (a), unless one objected, and 
then it would have been matter of defence to him, and he might 
have been acquitted by the verdict, though the other were found 
guilty. Haratfman v. fVitaker et al. (b)y and Bastard v. Han- 
cock and others {c). So two may be convicted in one penalty, 
though not severally, for the same act of using a greyhound to [S7V\ 
kill game (d). In R. \\ Clarke (e) Lord Mamfield said, " Where ^ -* 
the offence is in its nature several, and every person concerned 

(«) Partridge t^. Naylor, Cro. Eliz. 4S0. (h) Bull. Ni. Pri. 189, 

therein cited as Hardinan v. Whitacre Sc al. Vid. post, 573. note. 
(r) Ca th. 36 J. (1/; R. v. fileadsdale, 4 Term Rep. S09. 

(/) Cowp. 6 10— IS. 
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may be separately guilty, there each bflTcnder is separsitely liable 
to the penalty.** In that case^ three persons were convicted un«> 
der one informatioD, for obstructing a custom-house officer ; and 
each was holden Separately liable to the penahy» It is true the 
statutes creating offences with respect to killing of game, have 
the words /lerso)! or persons ; but the determinations have not 

fone on that ground. S. All thie statutes in pari mat'erii are to 
e construed together ; and the stats. 39 & 40 Geo 3. c. 72, and 
42 Geo. ,*J. c. •— . recite the stats. «5 Geo. 3. c. 80. and 37 Geo, 3. 
€. go, and suppose that the same remedies are given for the re^ 
cov)ery of the penalties created by each; and certainly an actioa 
' might be maintained by a common iuformet for penalties under 
the 25 Geo. 3. c. 80. 

Garrow and Dampfer in support of the rule. I. The same 
person may be guilty of an offence, both for acting as a proctor^ 
without having obtained a certificate, and also for so acting 
without having entered it. One of these defendants may not 
liave taken out, and the other may not have entered his certifi<^ 
rate : but here the plaintiff has joined the two offences which sit 
separate. If this action were brought against one only, the in* 
former could not entitle himself to lecover, merely on proof of 
the party having acted as a proctor, without having donie only 
one or the other of those things. The allegation also is, Uiat the 
defendants did the act without having obtained and entered any 
such certificate or certificates ; which leaves it uncertain for 
what offence, or whether against one or both the defendants^ the 
plaintiff intends to proceed. 2. The action is in itd nature 
several, and <:annot be maintained agaitast the two defendants 
jointly. It is not like the cases on the game laws, where two may 
concur in tlie same act : fur here, the omission to obtain his cer* 
tificate by one cannot be the omission of the other* The existence 
of a partnership could not alter the case; for each partner is 
indtridually* bound to take out his certificate, and tbe taking it 
out by one alone would not protect the other: neither then can 
the omission to do so be made a joint act^ But under the game«> 
laws, if one be qualified, that will protect the other's acting 
in aid of him. S. The ^tati 37 Geo. 3. t. 9O. (upon which this 
action must be sustained) s^ 1. & 9, says nothing about the cer- 
tificates, s. 6, which applies the power of suing, &c* for penal- 
ties contained in any prior acts then in force to that act, is 
confined to such duties as are therein before mentioned ; and no 
mention is made of attornies' certificates till the S6th sectien.^ 
The former clause, therefore, does not apply to this latter, so as 
to give this actioa to the common informer. Then the general 
words of reference to the remedies given by prior statutes, con- 
tained in the subsequent statutes, which it is not pretended do 
^themselves give the action, cannot supply the omission. 

Curia udvisare vult* 

The Court on this day made the rule absolute, on the ground 

that the stat. 37 Geo. 3. c. 90, gave no such action as the present 

to the common informer; the section incorporating the power of 

«uing» 
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Bbing, &c. only applying to the sections antecedent to that, and 
not to the subsequent Section which gave this penalty. 

This opinion ruled another case of Edntomon \, Plaistow, 
which came on upon a motion in arrest of judgment. 

Law&bncb, J. (who delivered the judgment) added, that if 
it were necessary to decide the other point, as to whether the de« 
fendants could be charged jointly for the recovery of the penal- 
ties, it was governed by the case of Hardyman v. fVhitaktr, of 
which he had a MS. note; to which he referred ("a). 

Hule absolute* 

{a) Hardymann and Whitakbr etal. 
(Mich. 21 Geo. 14 Bull. N. P. 189. S. C.) 

bv the Stat. \% Ann. c. 14, s. 4, it is enacted, that if any person not qua- 
lified by the laws of the realm so to do, shall keep or use any greyhounds^ 
setting-dogs, haVes, lurchers, tunnells, or any other engiiie to kill and 
destroy the game, and shall be thereof convicted by a justice of the peace. 
icQ, the person or persons so convicted shall forfeit the sum of 5/; one half 
to the informer, and the other half to the poor of the parish » to be levied by 
distress and sale^ ice. And by the stat. of 8 Geo. t, c. 19, it is enacted, that 
wherever any person «hall for any oft'enre to be hereafter committed against 
any law now in being' for better preservation of the game, be liable to pay any 
pteuniary penalty upon conviction before any justice of peace, it shall b^ 
lawful for any other person whatsoever, either to proceed to recover th^ 
said penalty by information and conviction before a justice of peace, or to 
sue for the same by action of debt or on the case^ bill, plaint, or iiiformation^ 
in any of his Majesty's courts of record, wherein the plaintifl\ if he recover, 
shall have double costs : provided tliat all suits and actions to be brought 
by force qf this act shall be brought before the end of th^ nett term after 
the offences committed: but tto person to be .doubly prosecuted for the 
same offence. 

By virtue of these statutes a joint action of debt was brought against the 
defendants, Whitaker and eight others^ to recover one penalty of 5/. as 
forfeited by the said stat. 5 Ann. The memorandum on the record being of 
Trinity term ; and the declaration charging tliat before the exhibiting the 
bill, vi2. on 17th January, the defendants keep a lurcher to kill and destroy 
the game. 

Tiie defendants pleaded nil dtbet. The jury found as to six of the de- 
fendancs, that they do owe to the plaintiff 5/ ; and as to the other three, tliat 
they owed nothing. Upon this tnere was a motion in arrest of judgment, 
and three objections made. 

• i. That it appears by the memorandum of the record that this suit was 
commenced in Trinity term ; and the declaration states tite otieiice to have 
been Committed on the lyih of January preceding; so that the action ap- 
pears upon the record itself to have been commenced after the time limited 
by the act of parliament. 

1. That this being an action of debt) is a joint action against all the de« 
fendants; and the jury having discharged three of them, their verdict has 
destroyed the plaintiff's action* 

|. That a joint action as this is, cannot for this matter be maintained 
against several, a Roll. Abe St, pi. 6. Brooke's case: If four persons 
are indicted tiiat they, et eorum Mterqnet used the trade of a plumber ^^9/ra 
Jtat. 5 EXiZ»f it is not good : for that the user of one cann(»t J^e the user of 
another. S. P. Ka»t. tt Geo. i. The fCiiig v. Westou, indictment against 
two, charging them jointly for exercising a trade, is bad. 

But the Court, after argument ana consideration, over-rulcd all thg 
objections. 

As to the tst objection t though it do not appear that the bill was 61ed 
before of Trinity term, yet nom constas but tfiere was a prior commenceni£nf 
of the action by m'lf^ otii a latiiaii which u aaid t^ be tltf Urutix of tli« 

Vol. IL i> d fK% ; 
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case ; and the suing out a latitai is a sufficient comnaencement of the suit to 
save the limitation of time, in an action for a penalty forfeited by the sta^ 
tute ; as was resolved bv three judges in the case of CuUiford v. Blandford^ 
Carth. 252. ; and therefore this is not 10 be compared to the cases where the 
exhibiting the bill appeari to be the commencement of the action, and the 
cause of action arises subsequent to the memorandum. 

As to the second objection, this action is not to be considered as founded 
on a contract, but on a tort, which i« joint and several : and for this the 
case of Bastard V. Hancock, Carth. 361, is inooint; where in an action of 
debt on the stature against several defendants for not setting out tithes, the 
jury found for the plaintiff against one defendant only ; and as to the others 
niltUhenti and this very objection taken in arrest of judgment, but over, 
niled ; for that the action being founded on a tort, and not on a coutracf, 
not' culpahilis would have been a good plea ; and therefore one of the de. 
fendants may be found guilty and the others acquitted, as in other actions 
upon torts. 

As to the third objection, there is no doubt but that the law allows the 
charging several persons as joint offenders: and in this case the statute itself 
has considered several as capable of being joint offenders ; for it says that if 
any person or persons shall keep lurchers «nd ht thereof convicted, the 
person or persons so convicted slKill forfeit 5/. So that it gives one pe- 
nalty of 5/ to be paid by the person or persons who act against the statute. 
The statute has therelure made it a joint offence in all persons concerned, 
and has made them all subject but to one forfeiture, and they -are con- 
sequently within the rule of the common law punishable jointly. And 
therefore the case in Roll. Abr. and the case of The King v. Weston^ 
will not govern the present ^ for the penalty in the statute 5 Bliz. is. 
laid upon every person offending ; and therefore in the case of The 
Queen v. Atkin>oii, i Ld. Raym. 1248, and Salk. 582, upon an objection 
of thi^ kind taken to an indictment against two persons for extorting money 
as receivers of the land-tax colore vficti^ and supported by the above 
case in Roll. Abr., it was resolved to be an offence which two might join 
in, or it might be several, as in trespass; but otherwise of exercising a 
trade ; for per Holt, the forfeitures are distinct, and that which makes 
the crime is several, viz. the not having been apprentice. But that is 
not the case at present where the stature itself has made ihe offence 
joint : and the distinction is where the offences are made joint and. where not \ 
as in the case of Parrridge v. Naylor, Moor, 453* in an action of debt on 
the Stat. I and 2 Phil, and Mar. for impounding a distress in divers 
pounds brought against three, who being found guilty, damages of 401. 
a-piece were asses^d and trebled by the Court to 6/ a-piece, and ^/. 
a-piece forfeiture by the statute : and though the words of that statute 
are, that every person offending shall forfeit to the party grieved 5/. and 
treble damages ; yet upon error, the Court, after several arguments, 
reversed the tirst judgment; for that the words, V every person otfending,** 
are not to be referred to the severalty of the persons, but of the offencei f 
and as they all three offetuied in one joint fact, there ought to have been 
but one 5/ forfeited ; and in the case of The Queen v. King, Salk. 181, 
where two vvere convicted of deer stealing, and judgment that each should 
forfeit 30/: and because this penalty is not in nature of a sati-stiCtioa to' 
the party grieved but a punishment on the offender, and crimes are several 
though debts be joint, and therefore distinguished it Irom the case ol Par* 
tridge V. Naylor. For which reason the Court gave 
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^HE plaintiflT declared in covenant against the defendatii ^ An action of- 
•*• assignee of one Chatles DiJ[ON, upon an indenture made on *;0^5nant lies 
the Ist of May 1798, wheieby the plaintiflF, for the considera- ^^r^jlgi**" 
tions therein mentioned, demised to Dixon and bis assignit two si^ncc of a 
messuages and a warehouse therein described, 16 hold fromthe lessee of an 
^th of Match then lastpastj for the term of thirty-^one years^ at estate for a 
the yearly rent of l05/. by equal quarterly payments, viz. &c. part of the 
The declaration then set forth the covenant by Dixon for himtelf 5^"|!" ^^ 
and his assigns, Scci to pay to the plaintiff the daid yearly rent at the action is 
the times and in the manner abovementioned ; and! that Dixon brought on ^ 
entered and was possessed ; Sec. and that afterwards, on th^ S8th real contract 
of March 1801, all the right, title, &c. arid tcroi of years then to lu^^*^^^* °^ 
come and unexpired in the said demised premisses, vested by rioton"a oer- 
assignment in the defendant^ wlio by virtue thereof entered, and sonalcon- 
became and was possessed for the residue of the $aid deiilised tract. And 
term then unexpired ; and then assigned a breach for non-pay- l"?^*?*®^ 
ment of one year's rent, which became due on the 20th Septem^ rJ,J;^'^" *^ 
ber ]80l, since the said assignment. Pleas, !• Non cstfacium; apportioned^ 
2. That all i\\e interest and title, 8&c. of Dixon did not vest by as in debt or 
assignment in the defendant; Si No rent in arrear : dn all which ^plevin. 
issues were joined. The defendant then pleaded, 4thly, That as ^^^^^^ *** 
to so much of the said supposed breach of covenant above as- aeafnsTthe 
signed, as relates to the non-payment of the siim of 6S/« lOii, lesseehimself, 
parcel of the said lOo/. of the rent su|i^osed to become due on who i^ liable 
the 2yth September iBOlj for one half year of the said term, actio ^^ his persoiii 
non, &c. because one John Walher, before and at the time of **^®^*'*^*' 
making the said indenture, &cc. and from thence until, upon, and 
after the said 29th September ISOl, was seised in fee of one un- 
divided moiety of the said demised premisses, and brought ail 
ejectment iti K. B. in liiL 41 Geo. 5. against the present plain- 
tiff IxJr the recovery of the same ; in which ejectment the demist 
was laid before any of the said 59/. 105. parcel of the rent afore- [5771 
said became due, &c. and such proceedings were afterwards had^ 
&c. that fFalker in Easter term, 4l Geo. 3, recovered judgment 
against the present plaintiff id the said ejectment^ for th6 said 
undivided moiety of the dertiised premisses, and afterwards, viz. 
on Slst oi April 1801, sued out a writ of habere facias posscssi^ 
onem upon the said judgment, under which the sheriff, before anj 
part of the said dSl. lOs. parcel, &c. became due^ delivered pos- 
session, &c.to Walker, who thereupon entered into the daid undivi- 
ded Qioiety, 8&C. and ejected the defendant, 8cc. There. was t 
similar plea« stating generally the paramount title of fValktr^ 
and his ejectioii of the defendant from one moiety of the de- 
mised premisses. To tliese there was a general dettiurre^ and 
joinder. 

Matrgat, in^uppori 6f the demurrer^ said^ that as it was cleat' 

1) d a that 
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that an action of debt would lie in this case, and as the authori- 
ties established generally (though, he admitted, without distin- 
guishing between debt and covenant) that in cMe of an evictioa 
of the tenant from part of the lands leased, p\e rent was appor- 
tionable, it lay on the defendant to point ou( the distinction be* 
tween debt and covenant in this case. And he cited Bro. Abr» 
tit. Apportionment^ pi. S4. and 1 RoL Abr. S&5. pL 16. Gilb* vn 
JRents, 14*2. Clan's case (a)^ and Alidglty v. JLovclace (6^ ; and 
contended tliat a breach might be assigned in covenant merely 
on the reddendum. That supposing a contract not to be appor* 
tionable, yet there was no inconsistency in the plaintiff in this 
case ; for he did not declare in covenant as for a muiety of the 
rent reserved, but for the whole ; and it was not competent for 
. the defendant to set up as a bar to the whole demand tliat which 
was only an answer to part of it. 

Lawes contrd^ relied on the want of any precedent of a reco- 
very in covenant under similar circumstances, as a strong argu- 
ment for shewing that the action was not maintainable. There is 
a material distinction between debt and covenant in this respect ; 
for in the former the law raises a debt in respect of the privity 
of estate, and therefore the amount is necessarily apportionable in 
respect of the quantum of estate. But the latter is a personal 
contract, and cannot be apportioned. He referred to 3 Vin. 
Abr. 5, as collecting all the cases. At any rate the plea is an 
answer to the breacn asf^igned, which is for the non-payment of 
the whoh rent, now admitted not to be due. In Richards v. 
Comeford (c) where the defendant avowed for two years and a 
half rent in arrear x>n a lease, reserving the rent yearly, the court 
of B. R. on error brought, held, that though before judgment 
the avowant might have abated his avowry as to that part to 
which he had no right, yet on the whole record as it then stood, 
judgment must be reversed, because the avowry was for the whole 
rent, and he could not support his title tu the whole. Here there 
can be no apportionment on the demurrer (JUL 43 £/tz. B. R. 
17 Vin. tit. Apportionment, E.) for apportionment is the act of 
a jury ; and therefore, as the court must pronounce judgment for 
the plaintiff, if at all, to the extent of the breach assigned, and 
it appears that so much is not due, there must be judgment for 
the defendant. 

Marryat^ in reply, observed, that no case had been stated to 
shew the distinction contended for. That in the case of Richards 
v. Comeford there was no eviction of the tenant from any part 
of the laud, but an attempt to apportion the rent as to part of 
the time, before it was due, which all the books agree (^d) cannot 
be done. That as to the breach being assigned for the non- 
payment of the whole rent, instead of a proportion of it ; if the 
plaintiff might have recovered on this declaration for what yas 
due^ provided the defendant had pleaded his defence pro tanto. 



(a) lo Co. laS. a. 
(r) Com. Rep. 4». 



(^} Csrth. 289. 

(^; Vi. &oCq. 128. a. 
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according to the truth, it could not vary the plnintifT:} right, that 
the defendant had pleaded the same defence in bar to the whole 
right of action, which he ought not to have done. 

Curia advisare vuH. 

Lord Ellknborough C. J. now delivered the judgment of the 
Court: 

This is an Rctlon of covenant by the lessor against the assignee 
of the lessee fur hon-payment of a year's rent. Plea as to rent 
for half si year claimed^ ericiion during that time of a moiety of 
the premisses by title pHramount. To this there is a demurrer : 
and the queMion is. Whether the rent be apportionable in thi» 
action of covenant ,hy the lessor against the assignee of the 
le^jsee ? It clearly is so upon an action of debt, or upon an 
av9wpy in replevin, by all the authorities : and the only question 
is, Whether it be so in covenant ^ In covrnant, as between 
lessor and lessee, where the action is personal, and upon a mere 
privity of contrncT, and on that account transitory as any other 
personal contract is, the rent is not apportionable. jBro, Can- 
iract. pi, 16. Moor, Mii, Finch's Law, lib. S. f. )8. But an ac- 
tion of covenant against^ an assignee ditt'ers essentially from a 
mere covenant personal : it is in such case properly a real con* 
tract in respect of the land ; it is local in its nature and not 
transitory. In Barker v. Darner, Carth. Ib^j, it i»said to be ''ad- 
juged in several of our books (t) that an action of debt for rent 
against an assignee of a term is local, and will lie nowhere but in 
that county where the latids are. And the same reason holds in 
covenant against the assignee ; for this action as well as that of 
debt is maintainable only upon the privittf of estate, and the de« 
fendant is merely charged thereby, because it is a covenant 
which runs with the land ; for if it had been a collateral cove« 
iiant, the assignee would not have been bound bj: it ; and that 
proves that the action is local only with respect to the land.*' The 
objection as to the locality of this species of action of covenant, 
as against an assignee, was only gotten over in the case of the 
mayor of London against Cole, 7 Term Rtp. />87, by the help of 
the' Stat. If) and 1? Car. 2, c. 8, as being a mistrial cured by ver« 
diet. So covenant will lie against the assignee oi'part of an 
estate for not repairing his part ; " for it is dividable, and follows 
the land," with which the defendant as assignee is chargeable 
by the common law, or by the stat. 32 H. ». c. J7. Cougham v. 
King, Cro» Car, '222. Upon the wliole, therefore, we think that 
the condition of this assignee is in point of law diHerent fnmi that 
of a lessee chargeable on the privily of contract ; and being 
chargeable on the privity of estate* and in respect of the land, 
bis rent is upon principle apportionable as the rent of a lessee is^. 
or as his rent would be in an action of debt or replevin. 

Judgment for the plaintiff; 
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(^) Vide all the cases collected by Serjt. Williams in a note to the tase of 
Thursby v. PlaQt, i Saund. 241, b. 
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^ith leave to the defendaat to amend his plea^ and to plead it 
only to one moiety of the rent. 



Wednesday^ JoHNSQK against SheDDOK. 

jMiy 7th. ° 

Thcnilcby T^HIS case was very. fully argued in Easier term, 41 Geo, 3, by 
which to cal- -I Garrow, Parke, and iMwes, R^ainst the rule for a new triai, 
cuUte a par- ^^^ j^y y^ Jttomey General and Gibb$ in support of it. It is un- 
poHcy^n" Necessary to detail the arguments, as the substance of them was 
goods by rea. ^0 distinctly stated in the judgment of the Court, which was de- 
son of sea* layed till now, in consequence of a difference of opinion on th« 
damage,isthe Bench while Lord Kenyan presided in the Court. 
Swn^^c rel Lawrence, J. (in the absence of Grose, J.) now delivered the 

spcctivc gross i^^^^^^ "*" ^^® *^^"^^ • . . 

proceeds of Tnis i^ a motion for a new trial of an action brought against 

the same the defendant, an underwriter on goods on board a ship called 
goods when ^^ Carolina, from Sicilu to Haihburgh, to recover a partial loss 
when damae- •'*'^*'"^^ hy the plaintiflf, by reason of the sea water having da- 
cd, and not Bdaged a cargo of brimstone and shumack ; and upon a calcala- 
thena pro. tion by Mr. UHphant, to whom it was referred by the parties to 
ceeds: '* he- ascertain tlje loss sustained, it has been settled after the rale of 

JSut^he un. '®'* ^** *^' P^*" *^^"^' ^^^ ^''^ ground on which the new trial 
derwriteris* has been moved for is, that Mr, Oliphant has proceeded in bis 
not to bear calculation upon a mistake, inasmuch as in estimating the loss 
r588^ he has taken for his foundation the diflerence between the 
^ny loss frani nef produce of what the goods have produced, and what ihey 
llucniation of ^Q„^ J )^^y^ produced if sound; instead of the difference between 
port duties ^^^^ respective gross produces. Upon the fullest consideration 
pr chargres af. that we have been able to give this question (which has been de* 
ter the arrival pending a great while, and which was argued before Lord KUen^ 
P^^^fpoAn borough came upon the bench, and who, if the case were to be 
pfdestbrnio^^^ argued again, would give no opinion, having been concerned in 

the cause when at the bar) my brothers Grose and he Blane 
agree with me in thinking there should be a new trial, and that tbe 
calculation is wrong* Some points are agreed on both sides ; viz^ 
that the loss is to be estimated by the rule laid down in Irewis v, 
JRuckrr, 2 Burr. 1 170, that the underwriter is not ft; be subjected 
to the fluctuation of the market; that the loss for which the 
underwriter is responsible, is that which arises from the deteriora- 
tion of the commodity by sea damage ; and that he is not liable 
for any loss which may be the consequence of the duties or 
pharges to be paid after the arrival of the commodity at the placre 
pf its destination. In'Lewis v. Mucker, Lord Mamfield says, 
^^ Where an entire individual, as one hogshead^ happens to be 
f'spoiledy no measute can be taken from tbe prime cost to as- 
certain the quantum of the damage & but if you can fix whether 
*'* it be a third, a fourth* or a fifth worse, the damage is fixed 
^^ ^ <i mathematical e^ruintj ;" and this he sajs is to be dbne 

^' by 
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*' by the price at the port of delivery.'* From hence it follows, 
that whatever price at the port of delivery ascertains whether a 
GOOiiDodity be a third^ fourth, or a fifth the worse, is a price to 
nvhichhe alludes. And this deterioration will be universally as- 
certained by the price given by the consumer or the purchaser, 
after all charges have been paid by the person of whom he pur- 
chides; or, inotherwords^by il)e difference of the gross produce, 
and not by the difference of the net produce. When a commo- 
dity is oflfered to sale by one who has nothing further to pay than 
the sum the seller is to receive, it is the quality of the goods, 
which in forming a fair .and rationaljudsment can alone intfuence 
bim in determining him. what he shall pay: he has nothing to 
do with what it may have cost the seller; and the goodness of 
the thing is the criterion which must regulate the price : for 
beio^ liable to no other charges^ he has only to consider its in- 
trinsic value : arid therefore if a sound commodity will go as far 
fgain as a damaged commodity, by having twice its strength, or 
Vy being in any other respect twice as useful, he will give twice 
toe money for the sound that he will for the damaged ; and so in 
proportion. To say .that this is not the rule, will be to assert^ 
what I conceive it will be difficult to prove, that the market price 
of things is not proportioned to their respective values : ana if it 
t)e, it is a means of ascertaining whether a commodity be a thirds 
a fparth, or a fifth the worse by any risk it may have met with ; 
and the damage will be thereby ascertained in the degree pointed 
C^ut in Lewis v. Rucker ; and the underwriter who shall pay by 
this rale, will pay such proportion or alicjuot part of the value ia 
the policy, as corresponds with the diminution in value occa- 
aioned by the damage. Lord Mansfield in la}*ing down the rule* 
apfaks of the price of the thing at the port of delivering as the 
l^eans of ascertaining the damage ; by which he must mean the 
whole sum, which is to be paid lor the thing. For the net pro* 
ceeds are not the price, but so much of the price as remains after 
the deduction of certain charges. Lord i^fans/i'e/ei cannot mean 
the price before the mast, leaving the purchaser liable Xo the 
payment of further sums, for such payment is in effect but a 
fart of the price ; it is not an equivalent for the thing sold : for 
if the purchaser were not liable to the duties and charges, he 
would give as much more as the amount of those charges comes 
^o« The price of a thin^ is what it costs a man ; and if, in ad- 
dition to a sum to be paid before the mast, other charges are to 
be borne, that sum and the charges constitute the cost. It is not 
necessary that the whole price should be paid to one person. To 
taking the net proceeds to calculate by, there are several objections ; 
one is, that by taking the net proceeds as the basis of the calcula- 
tio;i instead of the gross proceeds, it will happen^ where equal 
charges are to be paid on the sound and damaged commodity, that 
the underwriter will be affected by the fluctuation of the market^ 
which he ought not to be. This is obvious from considering, that if 
ypa take e.qual quantities from two unequal quantities, the smaller 
fuch unequal quantities are^ the greater will be the difference be- 
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1802« tween the remainders : e. g* Suppose sound goods^ including; all 

«— charges, to sell for 6(X)/,damaged for 300/ ; lei the charges on eacb 

JoBHsoH be 100/. the difference after ihey are deducted, will be 300/. or thrce- 

agaimt • fifths. But lei the goods come to a fallen market with the same 

HMD . j^gr^g Qf deterioration, and let the sound sell for 300/. and the 

a«oIIxoo^2oo damaged for 1.501, and deduct from each the charges, the net 



proceeds of the sound will be ^00/. and of the danaged M)/. ; 
differmc^ 300 a^j ^he difference will be three- fourths. But as the deteriora* 
300-- roo— 200 jJqq ig jhe same in both cases, the underwriter should pay the 
tj^^ioo — 50 g^^^^ whatever be the state of the market; which he will do if 
diifemce 150 the gross produce be taken sciU half the valued or invoice price. 
[585J Another consequence of taking the net produce will be, that you 
will make the underwriter responsible for a loss not arising from 
the deterioration of the commodity by sea damage ; but for that 
loss which the assured suffers from being liable to pay the same 
charges on the sound and damaged commodity. This will be 
illustrated by the case pqt of two ships arriving with the same 
commodity equally damaged ; one being subject to duties and 
charges, and the other to none : the degree of deterioration be- 
ing supposed the same, the underwriters should pay alike in both 
^- cases. Suppose then the cargoes to be deterloiated half; that 

the demand for the commodity and the state of the market is 
the same ; and that the goods, if sound, would sell for lOO/, 
but being damaged, for 5001, and the charges to be SOOO/. Oa 
those goods where no charges are to be paid, tbe insurer will 
have to pay fifty per cent. The goods on which charges are to 
be paid, being equally good with the other, will sell in tbe .mar* 
ket for the same sum, and when the charges are deducted, if 
xooQ— 200— 800 80i,nd, will produce 800/. : but being damaged, after the same 
500—200—300 jgjm^^jQjj^ ^ylll produce only 300/. : and according to that calca- 
dUftofiioe5oo lation, if the underwriter were to pay, he would pay five-eighths 
instead of four-eighths, or one half; not because the one cargo 
has suffered more than the other by the sea, for the supposition 
is, that the sea dama^^e \^ the same in both; but from commo- 
dities of unequal value being subjected to equal duties and 
charees. Suppose the same goods sold before the mast; a 
purchaser for those not liable to the duties, would give exactly 
what he would give if there had been duiies which the seller bad 
[586J paid; tor as he has nothing further to pay to him, it is just the 
same whether the seller had no charges to pay, or whether there 
were charges which he has paid ; the commodity in the one case 
and in the other comes to the buyei^s hands in the same state. 
But on these good8,.if liable to the further charges, he could give, 
if sound, but 800/., as the duties he would have to pay would 
make the ^hole cost lOoO/. ; and if damaged, and liable to the 
same charges, he could give but 300/. : for as he would be liable 
to pay <.2(X)/« in charges, if he were to give above 300/., the 
whole amount of what he would ultimately pay for the damaged 
goods would exceed their value, which by the supposition is oat 
500/. : he would therefore in this case give for the damaged less 
than in proportion to its degree of deterioration ; for in giTins 

sooX 
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500/. he would only give thcec-eighths instead of four-eigbths, or ]8()S» 
a half; not because the damaged commodity is not half so good ■ ■ ■ 
AS the soundj but because on such damaged comniodicy he must Joxmott] 
pay as lar^e charges as on the sound ; and as this loss to the ^ ^^mu 
assured arises from a purchaser not being able to pay in propor- * u>i>ov. 
lion to the intrinsic quality of the commodity, it shews that a 
sale before the mast, when equal duties are to be paid, does not 
correspond with the deterioration of the commodity, nor ascer* 
tain whether it be a third, fourth, fifth, or in wliat degree worse 
than the sound ; consequently, that the difference of the net pro- 
duce cannot be the rule to calculate by, where the charges are 
not proportioned to the respective values of the sound and da- 
maged commodity* Another objection is, that if the net pro- 
duce be taken, it may happen that you can have no data to 
calculate by ; which will be the case if the gross produce of the 
sound commodity should only pay the charges, and leave no net 
proceeds ; for then there can be no difference between the net fSSTl 
proceeds of the sound and damaged ; in proportion to which it ^ ^^ 
Is contended that the underwriter is to pay. Upon the whole of 
this case, it is our opinion that the rule should be absolute for a 
pew trial. Rule absolute. * 
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Abatement. 

^e Practice, No. 14. 

Action on the Case. 

Sec Assumpsit f No. 1 • 

FUadings, No. i»i>X39i49i5* 
I . To an inquiry concerning the credit of 
another^'Who was recommended to deal 
with the plaintiff, a representation by the 
defendant that the party might safely be 
credited*, and that he spoke this from his 
own knowUdgCf and not from hearsay, will 
not sustain an action on the case, for da- 
mages on account of a loss sustained by 
the default of the party, who turned out 
to be a person of no credit ; if it appear 
that it was made by the defendant bona 
fide, and with a belief of the truth of it ; 
for the foundation of the action is froMd 
md deceit in the defendant, and damage 
to the plaintiff by means thereof. And 
taking the assertion of knowledge secuu- 
dum suhjectam materiam^ viz. the credit 
of another, it meant no other than a 
strong belief, founded on what appeared 
to the defendant to be reasonable and cer- 
tain grounds. Eaycraft y. Oreasj, M. 

42 G. 3. 9* 

». A commoner may maintain an action on 
the case for an injury done to the common 
by taking away from thence the manure 
which was dropped on it by the cattle ; 
though his proportion of the damage be 
found only to amount to a farthing : at 
least the smallness of the damage found 
is no ground for a nonsuit. Pindar v. 
Wadsworthj H. 42 (7, 3. 154 

3. In estimating the measure of damages 
in an action for breach of an engagement 
to replace stock on a given day, it is not 
enough to take the value of the stock on 
that day if it have risen in the mean time, 
l>ut the highest value as it stood at the 
time of the triil ; there being no offer of 
the defendant to replace it in the interme- 
diate time while tkt nttrket was rising. 
Skfitrd V. JoMsonf H. 4» ^. i* %\t 



4. In an action on the case in tort fdr « 
breach of a warranty of goods, the scienter 

. need not be charged, nor, if charged, need! 
it be proved. IFitliamson v. Mis^n, 7. 
42 G, 3. 446 

5. It is not necestory to give a local des* 
cription to the nuisance in an action oa 
the case for diverting the water of a na- 
vigation ; and therefore if it be doubtful 
whether the place where such navigation 
is stated to lie be laid in the declaration 
as a venue or as local description, it will 
be referred merely to venue, and need 
not be proved to be at such place ; but 
it is sufficient if it be at any other place 
within the county. Ihe Mersey and IrweU 
Ifayigaiion v. Douglas, 7. 4a {?. %. 497 

Admiralty. 

I. An appointment by the Lords of the Adi* 
miralty of a captain in the navy t6 bt 
second commander on board a King's ship 
is valid by their general authority to ap- 
point what officers they think proper for 
the service, although another was ap« 
pointed to the first command on board the 
same ship, and notice is only taken of 
one captain in the book of regulations for 
the navy. And such second captain is 
entitled to a captain*s share of prize under 
the king's proclamation. HTaicrkouse v» 
^ing^ T. 42 G. 3. 507 

a. The book of regulations for the navy, 
submitted by the Lords Commissioners 
of the Admiralty to the King in council 
in t730, and approved by his Majesty by 
an order of council, is only directory to 
the Lords Commissioners. ih. 

Affidavit. 

I. Where a defendant is brought up to re. 
ceive judgment after conviction, an afB* 
davit by the prosecutor in aggravation^ 
stating th\it a^third person, who refused 
to join in the affidavit, had informed him 
that the defendant aftei the trial had re« 
yeatcd in bis bearing llie libellous matter 

for 
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for which he was indicred, is not admi^ 
sibk ; at kist not without staling* that 
such third person was under the controul 
er influence of the defendant. R. v. 
PinkirtoHt £. 42 C j. 357 

Affidaoit to hold to Baa. 

I. In an affidavit to hold to bail for so/, tmd 
Mpwwrds^ it is sufficient to negative a ten« 
4er of thi said sum in bank notes : that 
having reference to the specific sum sworn 
to, which was such as might be so ten. 
dered. Maylin v. Imunshend^ Af. 41 (7. 3. i 

s. Where thie principal resides here, it is 
not sufficient for his agent in an affidavit 
to hold to bail to negative a tender of the 
debt in bank notes to ike best of ids knowledge 
mid belief \ but such tender must be posi- 
tively negatived. Elliot v. Dn^an^ M. 

4» ^- 3- »4 

3. An affidavit to hold to bail for a certain 

wn for ihe breach of an agreement must 
ahew that the sum is stipuuted damage^, 
and not merely a penalty. Stating that 
the defendant bound himself in a certain 
sum to perform a certain agr^ment, and 
that he had neglected and refused to per- 
form his party is not sufficient.. Wildej^ v. 
Ttherutont 7C 41 C 3. 409 

4. No counter affidavit can be received in 
B. R» in order to contradict or do away 
the effiect of an affidavit to hold to bail 
on the merits. And though such coun. 
ter affidavit might be received to shew 
that the defendant had been before hoi. 
den to bail for the same cause of action 
here, yet it will not avail to shew that he 
was before so holden to bail in a foreign 
country ; at least where it did not dis- 
tinctly appeaf that the defendant could 
have the same redress and benefit by the 
proceedings abroad as here. Inlay v. 
Ellefsen^ T. 42 G. 3. .453 

5. If a defendant be holden to bail under a 
Judge's order, upon an affidavit disclosing 
circumstances which shew that the plain, 
tiff has been damnified to such an amount, 
it is sufficient ; though it improperly state 
that the defendant was indebted to that 
amount, and disclose the special circum. 
stances. ibm 

Agreement. 

See Action on the Case. 
Assumpsit, 
. Fleading, 

Annuity. 

I. An annuity granted in 1790, the grantee 
of which died in 1794, and the interest of 
which was regularly paid till tSoo with, 
out objection, shall not be impeached for 
a supposed defect of considcxation, which 



might have been explained by the graiifer 
if living. And semble that an annuity 
paid without objection, for more than 
six years shall be protected by analogy to 
the statute of limitations against any such 
objection dehors the memorial, without 
strong reasons to the contrary. Ex forte 
Maxwell t Af. 42 G. 3. 85 

a. An annuity secured on lands in fee of 
equal annual value, need not b< regis, 
tered under the mat. 17 G, 3, r. 26, j. 8, 
though the annuity were also secured 
upon leasehold property . Ex parte MiukeR, 
H. 42 (7. 3. 137 

3. A memorial of an annuity, stating the 
whole consideration to have been paid in 
mone)|| is good ; though part of it were 
paid by means of a banker's check» the 
value of which.had been actually received 
by the grantor some time before the exe. 
cution of the deeds. ik. 

4. Where the memorial of an annuity re- 
gistered under the statute 7 G. 3, c. 26, 
stated that ** the bond, warrant of attor. 
ney, indenture and deed poll, given ta 
secure the annuity, were witnessed by 
four persons," that must be taken to mean 
that each of them were so witnessed; and 
therefore if it appear by the answer oa 
oath of the assignee of the grantee, that 
three of the instruments were attested by 
two persons only, the court on application, 
though at the distance of near twenty 
years, and after the principal panies and 
witnesses to the transaction are dead, will 
set aside the warrant of attorney ; the roe. 
rits of such objection not depending on 
testimony lost by the delay. Ex parte 
Mackretk^ 7. 41 G. 3. 563 

5. Where a rule nisi is obtauned inB. Jt. 
for setting aside an annuity, the several 
objections thereto intended to be insisted 
on by counsel at the time of making such 
rule absolute, must be stated in the said 
rule nisi. Regula generalise 7. 4a G. 3. 

Appeal. 

See Overseers of tke Poor^ No. 2. 

X. By J. 19 of Stat. 13 G. 3, r. 7S, where 
an order of justices has been made for 
stopping up a road, an appeal ii given to 
the party grieved by any '* such order or 
proceedings, &c. at the next quarter sessions 
after suck order made or proceeding bad^** 
See. held, that at all ovents an appeal to 
the sessions next after the actual obstruc- 
tion of the road was too late ; the party 
having had sufficient notice of the order 
in time to have appealed to a preceding 
sessions, before which time the surveyors 
of the highways had begun ta stop up the 
road, R. v. the Juttices oj tcmbrokeshiri^ H» 
4^'G, J. it^ 
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Assumpsit. 



1. A seaman having contr<icted to go a voy- 
age frrom A, to B. and back again, with a 
stipulation that he should not be eniiiled 
Co his wages till the end of the voyage, 
cannot maintain a getieral indebitatus as. 
sumpsit to recover his wages pro rata 
as tar as B.i though he were there 
wrongfully dismissed by the defendant, 
the captain ; bi^it his remedy is either for 
the breach of the special contract, or for 
such tortious act of the captain* li \% hereby 
he was prevented from earning hik wages. 
HulU V. HtijjrJIitmajtf R 42 (?. 3. 145 

2. Upon a sale of hops by the sample, with 
a warranty chat the bulk of the comnio. 
dity answered the sample, the law does 
not raise an implied warranty that the 
commodity should be merchantable, tliu' 
a fair merchantable f rice were given ; and 
therefore, if there be a latent defect then 
existing in it, unknown to the seller, and 
without fraud on his part (but arising 
from the fraud of the grower from whom 
he purchased) such seller is not answer- 
able, though the goods turned out to be 
unnierchantable. Parkinson v. Lee^ E, 
42 G. 3. 314 

3. The piaintiir, a broker, having a lien 
on certain policies of insurance effected 
for his principal, fur \^]iom he had 
given his acceptances, the defendant 
promised that he would provide for the 
payment of those acceptances as they be- 
came due, upon the pi lintiff *s giving 
up to him such policies, in order that he 
might collect for the principal the money 
due thereon from the underwriters j which 
was accordingly done, and the money was 
afterwards received by the defendant: 
jield, tliat thiii was not a promise for the 
debt or default of another within the 
statute of frauds ; and that the plain* 
tiff might recover against the defendant 
as well for the breach of agreement in 
not providing for the payment of the ac. 
ceptances, as also upon a count for mo« 
ney had and received. Castling v. Anbert^ , 
E, 41 G, 3. 315 

4. Money paid by one with full knowledge, 
or (he means of such knowledge in his 
hands, of all the circumstances, cannot be 
recovered back again on account of such 
payment having been made under an ig- 
norance of the law. Biibic v. LumUy 7. 
4s G. 3. 469 

5. ^. were such payment made under an 
uncertainty of the facts \ Ckatjicld v . />^.r. 
twit M. 39 C 3, cited. ih^ 

h. The law will not raise an implied promise 
in the parish where a pauper is settled, to 
reimburse the vaiw^^ laid out by another 



parish, in which he happened to be, in 
providing necea&ary medical assistance ior 
nim. Mkim v. BanwfU^T, 41 G. 3. 505 

A tt or ney. 

One who executes a deed for another, under 
a power of attorney, must execute it iii 
the name of his principal ; but if that be 
done, it H^atters not in what form of words 
such execution is denoted by the signa- 
ture of the names : as if opposite the seal 
be written "for 7. B*^ (the principal) 
•• Af. ir.»' fthe attonicy) L S. miks and 
another v. Backf H. ^i G, $» 14^ 

Attorney f IVarrant of^ to confers judgment. 

See Practice^'t^o. 1, 1. ' 

liaiL 

1. If the defendant's attorney or his clerk 
be put in as bail, the plaintiff must ex. 
cept to the bail, and cannot proceed as if 
the matter were a nullity. R. v. the She- 
riff «A^'"''C)'» ^' 41 G. 3 ; and Foxali v. 
Bo^oerman, ib. 18 1 

2. An omisMon in the ac ei/am part of the 
writ of the sum for which the defendant 
is a^^e^ted on bailable process is irregular, 
and he cannot be holden to special bail 
thereon. Davison v. Frosty E, 41 G. 3. 

3. Bail in error are not required by stat. 
i y. I, c. S, on error brought on a judg. 
ment by default in debt on a count for a 
promissory note, any more than on counts 
fur goods sold and delivered, and on 
an account stated ; though if there were 
one count, on which judgment was en- 
tered up, for which bail in error were not 
required, it seems sufficient to excuse the 
plaintiff in eiTor. Jrier v. Bridgman, E, 
42 G 3. 359 

4. A writ of error, though not returned, is 
of itself a supersedeas ; and may be 
pleaded by the bail to have been isst ed 
and allowed after the issuing and before 
the return of the ca, sa. aga;nst the prin. 
cipal, so as to avoid proceedings against 
tliem in scire faiias upon the recognizance 
of bail prosecuted after a return by the 
sheriff of non ess inventus made pending 
such writ of error. Sampson v. Broct/r, 2, 
420.3. 439 

Bankrupt. 

I. A trader orders bags of wool of defend- 
ants (merchants) in December ^ which 
are delivered on the 19th oi February ioX^ 
lowing ; and by the course of dealing the 
trader has the option of returning the 
wool for whivh he has no call, though 
previously ordered r The cradfr being 

froia 
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from home when the bags were delivered, 
on his return the ^me day gives direc- 
tions not to have them opened or entered 
in his books, but only weighed off to see 
that they agreed with the invoice; he 
being then in embarrassed circumstances, 
mnd intending not to take them into the 
account of his stock if in the . event he 
found himself unable to pursue his busi. 
ness. Afterwards, on the fourth and 
fifth of March^ being then avowedly in- 
solvent, he returns the bags with a letter 
CO the merchants, declaring his situation, 
and hoping they will have no objection 
to take bacK the wool, and requesting the 
favour of a line of approbation thereof; 
which letter is received and the appro, 
bation given after an act of bankruptcy 
committed on the same day the letter was 
aent. Held, that by the trader keeping 

• possession of the goods so long, his option 
(which ought to have been exercised on 
the receipt of them) was gone \ and that 
being in a state of insolvency and on the 
eve of bankruptcy, he could not exercise 
the power of restoring the goods to the 
vendors, though without any fraudulent 
concert with them ; but that the trader's 
assignees are entitled to the property. 
Heatey, Ball^ Af. 42 O. 3. 217 

a. If a trader become a bankrupt between 
the time of executing a bill of sale of a 
ship at sea to the defendant, and the time 
of the defendant's complying with the re. 
quisites of the registry acts of the 16 G. 3, 
r« 60| and 34 0. j, c, 6S, j. t6, though 
such requisites were completed after the 
act of bankruptcy, and before the action 
brought, the propeny does not pass $ but 
the assignees of the bankrupt may recover 
the possession of such ship in trover. 
Moss V. CkarMCk^ £. 4^ G. 3. 399 

Baron and Feme. 

Sit Will ^ No. t, a. 

A covenant by a husband to pay to trustees 
a certain annual sum by way of separate 
maintenance for his wite incase of their 
future separation, with the consent of 
such trustees or their executors, &c. is • 
valid in law. Rodney v. Chtmbers, E, 
4a O. 3. 183 

Bill of Exchange i 8^c. 

Su Winuss, No. 1. 

Bridge. 

I. The county or riding is liable to the re. 
pair of a bridge built by trustees under a 
turnpike act ; there being no special' pro- 
irisioa lor taoneratijig uieni firom the 



common law liability, or tnuisferriog it 
to others ; though the trustees were ena. 
bled- to raise tolls for the support of the 
roads. R.v.Tfie InhabitcmU if the Wewt 
Riditv ofTitrkskire^ £. 4s 6. 3. 34s 

a. tf a bridge be of public utility, and used 
by the public, the public must repair it, 
though built by an individual ; aliter if 
built by him for his own benefit, and to 
continued, without public utility, though 
used by the public, ih, 344 

^3. A bridge built in a public way without 
public utility, is indictable as a nuhance } 
and so it is if built colourably in an im. 
perfect or inconvenient manner, with a 
view to throw the onus of rebuilding of 
repairing it immediately oo the coonty, 
ih. S4» 

4. Where to an indictment against a Riding 
for not repairing a public carriage bridge^ 
the plea alleged that certain townships 
had immemorial^ used to repair the said 
britlge ; evidence that the townships had 
enlarged the bridge to a carriage bridge^ 
which they had before been bound to 
repair as a foot bridge, will not support 
the plea. Mick, s8 Cr. 3. ih, 353 

5. Where townships have so enlarged a 
bridge which they were before bound fo 
repair as a foot bndge, they shall still be 
Vi^abXt pro raia^ ih. 353 

6. Where an individual builds a bridge, 
which he dedicates to the public, by 
whom it is used, the county are bound to 
repair it. ih, 353 

7. The county is liable to repair a bridge, 
built in the highway and used by the 
public above forty years, though origi. 
nally erected for the convenience of an 
individual. Jt. v. The inhMtamu oftke 
eountjf of QiamorgaMf cor. Lard KapM, 
C» /. at Hereford, in 178!. i^k 

Broker* 



See LieMp V04 a. 



See Excise, 



Candles. 
Certiorari* 



I. If an order of removal be confirmed a( 
the sessions, and both orders be removed 
into B, R, by certiorari on a case re 
served^ and this court disapprove of tbe 
orders, for want of jurisdiction of the 
removing magistrates appearing on the 
face of the original order, this^court will 
quash both orders, without remittiitf 
back to the sessions to quash the oriainu 
order, for the purpose of enabling utesa 
to give maintenance according to stat. 
9 O, i, c. if s. 9} aod at any rate they 

wiH 
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"win not 9dmif an application for MItnd. 
ihg' their judgment fot quas)iing both 
oraers made in t)ie term subsequent to 
the judgment' so pronounced. M* ▼• 
The inhcii^cuas ofMwr Oritchell^ ^T. 4s 0. 3* 

Collateral Promm. 
Commoner. 



t. A commoner may maintain an action 
on the case for an injury done to the com- 
inon^ by taking away from thence the 
manure which was dropped on it by the 
cattle ; though his proportion of the da. 
xnage be found only to the amount of a 
Jartlttngz at least the small ness of the 
damagp found is no ground for a nonsuit. 
findor v. ITadswortA, R 41 G. 3. 154 

Consignor„and Consignee. 
Contract. 

See Piemdimg, No. i| x. 

Conveyance. 

See tmoiveni Debtor^ No. 1. 

Conviction. 

s. If the convicting magistrate give a pro. 
per date to the time of the conviction 
upon the face of it, and afterwards add 
an impossible date to the time when he 
aet his hand and seal to the conviction 
(being before the offence committed) 
the latter may be rejected at surplusage 
R. V. PictoM, H. 42 G. 3. 195 

«. It is enouffh that the conviction sets 
forth that the witness was examined on 
oath, without stating that the magistrate 
had authority to administer the oath. ik. 

Corporation. 

See ^0 Warraiito,^Imformation in nature of 

t» Where a power of creating' freemen is 
* sheWn to have been once vested in the 
body at large of a prcMrriptive corpora, 
tion, the exercise of it cannot be sustained 
in a select part of the same corporation 
contii^ued by charters under other names 
of incorporation j there being no express 

frant of such a power to the select body 
y any such charters, nor even any 
by-law to that effect ; even supposing 
such a power could be transferred by 
a by-law from the whole to a part 
of the s|une corporation ; althougn it 
be stated in the plea and admitted by 
the demurrer, that the same power 
which was immemonaliy exerciKd by 



the whole body down to the period of die 

Srantine and acceptance of the charten oC 
^ames f, and Charlet Ily had b^en mot 
those charters, &c. continually exercised 
by the select body in question; anddL 
though such charters contained a coo- 
firmation of all former prfvile^s, &c* 
under whatever names of inco?poratioa 
theretofore enjoyed, Rex. v. ibikaui, U. 
4a O. !• 7^ 

Costs. 



u The party succeeding is not entitled Id 
the coats of examining witnesses on ia^^ 
terro|;atories, ortaking office copies of de« 

Cositions : but each partv applying pays 
is own expence, unless it t>e otherwise ex. 
S rested in the rule. Stephens v. Cricktem^ 
. 4a G. 3. 359 

a. Where the plaintiffs sued as executors 
in covenant against the lessor of th^ 
testator, for not providing tinlber for the 
repair of the demised premisses, upon a 
demand made by the plaintiffs after the 
death of their testator; held, that they 
were not liable to pay the costs of a 
judgment as in case of a nonsuit ; inaa« 
much as though the breach happened iis 
their own time, they could only declare 
as executors upon the contract made with 
their testator. Coeke v. UtcaSf P, 4a G. 3. 

Court Leet. 

See Custom or Jurors^ No. !• 
^0 fParranto^ No. 3. 

Covenant. 

s. A covenant by a husband to pay to (nts. 
tees a certain aimual sum, by way of se« 
parate maintenance, for his wife, in case 
of their future separation with the consent 
of such trustees or their executors, Sec. is 
valid in law. JUdney ▼. Chmnhers^ E. 
4» <*. 3- Iff 

a. An action of covenant lies. against the 
assignee of a lessee of an estate for a part 
of the rent ; as in such case the action ia 
brought en a real: contract, in respect of 
the land, and not on a personal contract t 
and in case of eviction the rent may 
be apportioned, as in debt or replevin* 
Aliter in covenant agaunst the leasee hinu 
self, who is liable on nis personal contract. 
Stevenson v. Lomhardy T. 4s G. 3. 575 

Cross Remainders. 

See Devite, No. s, a. 

Custom. 

A custom to swear the juron at oae court 
leet, ta^nfitire and to return their pre- 
sentments at the next court, is bad in law 

J>avidf$/i T. Meserof^ M, 4a G. 3. 56 

J>e€d 
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Deed. 

• X 

w » . • 

s. One who exeputes a deed f«r another 

* under a power of attorney, must execute 
it in the., name of his principal; but if 
thai lie done» it matters not in what form 
ot woriis spch execution is denoted by 
the signature of the names ; as if oppo- 
site the seal be written "for J^. B.'» (the 
SrincipalV* M.y."(the attorney) •« I.S." 
7/ii tiff/jtunAtr V. Backt H. 4s G. 5. 142 

t» Where in an action on a bond, evidence 
was offered that diligent enquiry had been 
snade after one of thf subscribing wit. 

. Aesses at the places of residence of the 
obligors and obligee, and that no account 
could be obtained of such a person^ who 
he waS| where he lived, or any circum- 
stance relating to him ; held suficient to 
M in proof of the hand of the other sub- 
scribing witness, who had since become 
interested as administratrix to the obligee, 
and was a plaintiff on the record* Cunliffe 
▼• Seftotit k, 42 (j. 5. 183 

3. If a subftcribing witness to a deed be 
abroad^ out of the jurisdiction of the 
court, and not amenable to the process at 
the time of the trial, evidence of his 
hand.writiiig is admissible \ though it do 
not appear whether he be domiciled or 
settled abroad. Prince v. Bloc Jtlf urn ^ H. 
42 G« 3. 250 

' Devise. 

sec mil, 

s. Under a limitation (after estates for life 

. to A, and B,) of " all and every the said 

premisses to all and every the youn- 

• ger children of B, begotten or to be be. 

Sotten ; if more than t>ne, equally to be 
ivided amongst them, and to the heirs 
of thrir respective body and bodies as te. 
rants in common, 6cc ; and if only one 
child, then to such only child, and to the 
heirs of his or her body issuing; and /or 
want of SMC A /J Jir5, " ( a dr v i se of ) lie said^re^ 
misses to C. N. Sec. (with several limitations 
over) : and for want of sucti issue," then 
the testator divided tke saH f^remisses be- 
tween several branches of his family. 
. Keld, that cross remainders were to be 
Implied between the younger children of 
t. from the apparent intention of the 
testator from tlie whole of the will, not. 
tvithstandlng the use of the word respective 
in such devise. U^atson v. Foxon^ M. 

4* G. 3. 36 

S. A devise by A. (having three sons and 
seven daughters) to his sons in succession 
for life, remainder to the heirs male of 
Sheir bodies, remainder to the heirs fe. 
male of their bpdic^j rcmaiader to all and*. 

every 



; every his daughter anS' daughters (iCtwer 
or mor;) as tegants in common, and to 
the heifs. of her and their bodies^ lemain- 
dcr to the heirs of the' devisor's brother ; 

fives cross temainders to the daughters, 
etween more than two the presumption 
is against cross remaii^ders ; but this may 
be controlled by a plain intention to the 
contrary. Doe v. BitrvilU, £. 13 G. 3, 
cited* 4^ 

3. J. «ve by will his tenant-right which 
he held by lease to A. I, but not to dispose 
ofar sHl it • and if he refused to dwell there^ 
or keep it in his own possessions then ihat^./. 
should have his tenant-right of the larm, 
A, I, having borrowed money, left the 
title deeds with his creditor as a security, 
and confessed a judgment to secure the 
money: and havingatso given a judgment 
to another creditor who issued an execu- 
tion against him, the. sheriff sold the 
lease to the creditor with' whom the deeds 
were deposited, he paying the debt of 
the plaintiff in the execution : and A, L 
having left the premisses and ceased to 
dwell there on the day of the execution, 
before the sheriff entered ; held, that y. /. 
the remainderman, was entitled to enter, 
the estate of A. L having determined by 
such his acts. Doe </. Ibbttson v. Baaie^ 
T. \3.G.i. 481 

Ejectment. 

s« A landlord gave a notice to quit different 
parts of a farm at different times, 
which the tenant neglected to do in 
part ; in consequence of which the land- 
lord commenced an ejectment ; and be- 
fore the last period mentioned in the no- 
tice was expired, the landlord, fearing 
that the witness by whom he was to prove 
the notice would die, gave another 
notice to quit at the respective times 
in the following year, but continued to 
proceed with his ejectment : held, the 
second notice was no waver of the first. 
Doe V. ifilliamSfH. 426. 3, 237 

a. Where a defendant in ejectment held as 
to the arable lands from Candlem&s, jmd 
as to the rest of the farm from May-day, 
the rent being payable at Michaelmas and 
Lady. day, and notice to quit was gfven 
six months before May. day, but not six 
months before Candlemas ; Lord Ken^on^ 
at Stafford sum. as. 1788, nonsuited the 
plaintiff, ^aere. Whether the notice 
to quit were given half a year before 
Lady.day ? Doe d. Ld. Gref de Wiliott^ 
v. — — , cited in Doe v. Calvert. 384 

3. A rector may recover in ejectment against 

his lessee on the ground of the lea^^ of 

the rectory being avoided on account^ 

his own non-residence, by force of the 

.itatw tj EUk. c. so, and the lease to the 

defendant 
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defendant, describing him as doctor in di- 
vinity, produced by him at the trial in 
support of his title, is prim4 facie evidence 
of his being such as he is therein described 
to be, so as also to avoid the lease under 
the Stat. 21 H. 8,r. 13, i. 3. Throgmorton 
4. Eemnf v. Scott^ T. 41 G. 3. 4^7 

Evidence. 

See Rector^ N04 1. 

I. A settlement, by being rated and paying 
rates, cannot be proved by evidence of 
paying only, without the production of 
the rate, or accounting reasonably for the 
non-production of it ; although the payer 
was Doth owner and occupier of the estate 
for which he paid the rate. JR. v. the In^ 
kahUoMts ofCoppuUt M. 42 G. 3. s$ 

t. Neither the hearsay of a pauper who is 
dead, nor his ex parte examination in writ. 
ing taken on oath before two magistrates, 
touching his settlement, are admissible 
c V i de nee of such settlement . R,v,the In- 
itabitants of Ferry Fmtone^ Af. 41 Q. 3. 54 
And it. V. the Inhabitants of Chadderton^ 
M. 41 G. 3. 27 

3. So an ex pane examination of a pauper, 
touching his settlement, cannot be re- 
ceived in evidence of such settlement, 
though he be dead. R. v, the Inhabitants 
cfAbergwilly, M. 4s G 3. 63 

4« The payment of money into court upon a 
count stating a special contract, is an ad- 
mission of such contract, and narrows the 
inquiry to the quantum of damages sustain- 
ed by the breach thereof. Therefore, if 
the plaintiff declare as upon a general un. 
dertaking by the defendant to carry goods 
for hire, on which the defendant pays 5 1. 
into court, the latter cannot give in evi- 
dence that the contract was that he should 
not be answerable for goods lost to a 
greater value than 5I. unless entered and 
J)aid for accordingly : though if no money 
had been paid into court, the plaintiff 
must have been nonsuited on such evi. 
dence. Tatev. Iflllan, M. 42 G. 3. and 
P/gott V. Dunn, E. 36 G. 3. cited ib, 118 

5. Where, in an action ort a bond, evidence 
• was offered that diligent inquiry had been 

made after one of the subscribing witiies. 
ses, at the places of residence of the obli. 
gors and obligee, and that no account 
could be obtained of such a person, who 
he was, where he lived, or any circum- 
stance relating to him, held sufficient to 
let in proof of the hand-writing of the 
other subscribing witness, who had since 
become interested as administratrix to the 
obligee, and was a plaintiff on the record. 
Cunliffe v. Sefton^ H. 4* ^' 3« ^^3 

6. If a subscribing witness to a deed be 
abroad, out of the jurisdiction of the 

Vol. IJ. 



court, and not amenable to its process at 
the time of the trial, evidence of his hand- 
writing is admissible; though it do not 
appear whether he be domiciled or settled 
abroad. Prince v. Blackburn^ H, 42 G. 3 ' 

7, Where the issue is on the life or death of 
a person once existing, the proof lies on 
the party asserting the death. If^ilson v. 
HodgeSf £. 42 G. 3. 31a 

S. Where a defendant is brought up to re- 
ceive judgment after conviction, an affi* 
davit by the prosecutor in aggravation, 
stating that a third person, who refused 
to join in the affidavit, had informed him, 
that the defendant after the trial had re* 
peated in his hearing the libellous matter 
for which he was indicted, is not admis. 
sible \ at least, not without swearing that 
such third person was under the controul 
or influence of the defendant. R, V. Pin'-^ 
kerton, £. 41 G. 3. 357 

9. Where the stat. 7 & 8 W. 3. c. 30. 8. 24, 
enables the commissioners of excise tu 
summon witnesses before them, upon a 
charge exhibited against another for an 
offence against the excise laws, and an in* 
formation in a collateral proceeding recited 
such summons to have been duly made, 
proof of a printed summons distributed 
and issued in blank, by order of the com. 
missioners to their agents, and afterwards 
filled up by one of them, without any spe- 
cial directions from the board, is suffi- 
cient, altho' not signed by any of the com- 
missioners, nor issued in th.eir individual 
name ; such having been the constant usage 
in that respect since the introduction of 
the excise. R, v. Steventon, E. 41 G. 3. 

362* 

10. In an action on the case in tort for a 
breach of a warranty of goods, the scienter 
need not be charged, nor if charged need 
it be proved. IViUiamson v. Alii son ^ T. 
4» G. 3. 446 

Excise, 

1. -The Stat. 26 G. 3. c. 77, s. 15, which 
enacts that no person shall prosecute '' any 
*< action, bill, plaint, or information^ in 
*• any of the King's courts,^* tor tli** reco- 
very of any excise penalty, &c. Unless pro- 
secuted by the Attorney General or some 
revenue officer, is confined to the superior 
courts of record', and therefore an intorma- 
tion for a penalty for removing wax can- 
dles from the place of manufaciory before 
the duty paid (by j. 10 of the s»me sta* 
tuie) may be prosecuted before the com- 
missioners of excise by one not averred to 
be such officer. i2. v,' ateventon, E. 42 

G. 2' ^ ^ 361 

2. And the information, stating in effect 
that the candles were home-made candles^ 
seems to be sufficient, without expressly 

£ e aiaming 
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naming them British canities; the words 
-of the act being *» British spirits, soap, 
and candles : " though supposing this 
would have bttn a ground for error or ap- 
peal in the original information, it is no 
4>bjection to an information in a collateral 
proceeding, foi conspiring to prevent the 
. examination of a witness before the com- 
missioners of excise on such prior informa- 
tion, which is only stated by way of re- 
cital in the information for the conspu. 
racy. 3^» 

3. The same answer applies to an uncer- 
tainty (if any) in the charge of the first 
information recited ; in negativing the ex- 
cuse of a prior condemnation as well as 
prior payment of the duty before removal ; 
.though that seems proper enough. /^. 

4. So the issuing of process against the ori- 
ginal defi^ndant, or the joining issue on the 
information recited, is immaterial as to the 
charging the offence of the subsequent 
conspiracy. '^' 

5. Neither is it necessary, at least in such 
.collateral proceeding, to recite that the on- 
ginal information was prosecuted before 
the commissioner* by name, though it be 
not averred to have been before three or 
more of them, according to stat. 1, G. 2. 
Stat. 2, c. 16. *^' 

6. Neither is it necessary, in reciting such 
prior information, averred to have been 
made within three months after the offence 
committed, according to stat. i /T. fisf Af . 
c. 54, s. 13, also to aver notice thereof to 
the original defendant within a week, as 
is directed to be given by the same sta- 
tute. '^• 

7. Where the stat. 7 & 8 1^. 3i <*• 30./- »4» 
enables the commissioners of excise to 
summon witnesses before them, upon a 
charge exhibited against another for an 
offence against the excise laws, and an in- 
formation in a collateral proceeding recited 
.such summons to have been duly made, 
proof of a printed summons, distributed 
and issued in blank, by order of the com- 
iTiissioners to their agents, and afterwards 
filled up by one of them without any spe- 
cial directions from the board, is sufficient, 
although not signed by any of the com- 
missioners, nor issued in their individual 
names; such having been the constant 
usage in that respect since the introduction 
of the excise. '*• 



execution again, if he failed to comply 
with the terms agreed on, which he did. 
BlackburH v. ttupart^ H, 42, G. 3. »43 

Kvecutors. 

See Costs, No. 2. 

False Representation of Credit. 

See Action on the Case, No. i . 

Feme Covert. 

SeemU,\^o. I, 2. 

Foreign Courts. 

See Prize f No, 1. 



Extcutioju 

A defendant cannot be taken in execution 
twice on the same judgment, though he 
were discharged the first time by the plauu 
tifPs consent, upon an express undertaking 
that he should be liable to be taken m 



In justifying a trespass under the process of 
a foreign court, it seems that the ]>lea 
should be formed in analogy to similar 
justifications under the process of our in- 
ferior courts: but at any rate, a plea 
which only sutes that the court abroad 
was governed by foreign laws, that tlie 
property seized was within its jurisdiction, 
that certain- legal proceedings were fiad, 
according to such foreign laws, against tlie 
property in question in such court, having 
competent jurisdiction in that behalf, et 
taiuer processum, ^c. that the defendant 
was ordered by the said court, having 
competent authority in that behalf, to scixc 
the property, is bad, being too general; 
and not giving the plaintiff notice whether 
the defendant justified as an officer of the 
court, or party to the cause \ or of what 
nature the charge was, or by whom insti- 
tuted ; or what the order of seizure was, 
whether abs«)lute or ouQiaque, &c. C^ai 
v. Lord Keith, E. 41 6. 3. 2fco 

Forfeiture. 

A. gave by will his. tenant-right, which he 
held by lease, to A, I. hut noi to dispose of 
or sell it ; and if he refused to dweit ikere^ 
or ke^p it in his OFwn possession^ then that J. L 
should have his tenant-right of the farm, 
t A I' having bono wed money, left the title- 
deeds with his creditor as a security, and 
confessed a judgment tosecure'the money; 
and having also ^iven a judgment to aiio> 
ther creditor who issued an execution 
agHiiiSt him, the sheriff sold the lease to 
the creditor with whom the deeds were 
deposited, he paying the debt of tlie plain, 
tiffin the execution: andjf. /. having left 
the premisses and ceased to dwell thereon 
the day of the execution, before the she- 
riff entered, held that J, L the remainder, 
man, was entitled to enter, the estate of 

A, I 
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if. /. having detennined by such his acts. 
Doe d. Ibbason, ▼. Howie, T. 42 G. 3, 

481 

Frauds — Statute of. 

See Assumpsit^ No. 3.' 

The pluntiffy a broker, having a lien ^n cer^ 
tain policies of insurance effected for his 
principal, for whom he had given his ac- 
ceptances, the defendant promised that he 
would provide for the payment of those 
acceptances as they became due, upon the 
plaintiff's giving up to him such policies, 
in order that he might collect for tne prin. 
cipal the money due thereon from the un. 
derwriters ; which was accordingly done, 
and the money was afterwards received by 
th^ defendant : held, that this was not a 
promise for the debt or default of another 
within the statute of frauds ; and that the 
plaintiff might recover against the defend, 
ant as well for the breach of agreement, in 
not providing for the payment of the ac* 
ceptances, as also upon a count for money 
had and received. Sec, Castling v. Aubert^ 
E. 4a G. 3, 315 



Highway. 



1. By s. 19 of Stat. 13 G. 3, c. 7S. where an 
order of justices has been made for sto^. 
ping up a road, an appeal is given to << the 
** party grieved by any such order or pro. 
** ceeding, Sec at the next quarter sessions 
•* after such order made or proceeding had^^ 
&c. : held, .that at all events an appeal to 
the sessions next after the actual obstruction 
of the road was too late; the party having 
had sufficient notice of the order in time to 
have appealed to a preceding sessions, be. 
fore wnich time the surveyors of the 
highway had begun to stop up the road. 
^. v. Tap Justices of Pembrokeshire. H. 41 
G.3. ^l^ 

%, Under the stat. 13 G. 3, c. 84, s. 33, 
B. R. may apportion the fine for non*repair 
of a road between the parish and the trus. 
tees of a turnpike, though the indictment 
were originally preferred at the assizes, 
and afterwards removed thither by certi» 
orctri, JR. V. The Inhabitants of Upper Pap^ 
worthf T. 42 O. 3. 4«3 

Husband and JVife^ 

See Baron and Feme. 

Indictment. 

I. To solicit a servant to steal his master's 
goods is a misdemeanour, though it be 
Boc chafged in the indictment that the ser. 
vant stole^ the goods, nor that any other 
act was done except the soliciting and in- 



citing : and such offence is indictable at 
the sessions, having a tendency to a breach 
of the peace. Rex v. Higgins, M. 4% 

G. 3. 5 

s. In an indictment on the stat. 30 6. a, c* 
14, for obtaining money on false pretences, 
it is suficient to allege, that the defendant 
unlawfully, knowingly, and designedly 
pretended so and so ; by means of which 
said false pretences he obtained the money j 
afterwards negativing such pretences to be 
true ; though it be not in terms alleged 
that he fcUsely pretended. Sec, : and it 
seems it would have been sufficient to aU 
lege, that he obtained the money by such 
and such pretences, averring such pretences 
to be false. £ex v. Airey^ M. 42 G. 3. 

ao 

3. The court will not quash a defective in- 
dictment on the motion of the prosecutor 
after plea, pleaded before another good 
indictment be found. R. v. Dr, Ifynn, H. 

42 G. 3. 12$ 

Insolvent Debtor. 

I. One who was arrested at the suit of the 
plaintiff, and liberated on bail prior to tst 
Marchi 1801, and was afterwards com- 
mttted in execution, at the suit of the 
same plaintiff, before the passing of the 
Insolvcfnt Act of the 41 G. 3, c. 70, is en- 
titled to be discharged by the 6th section 
of that act, on the conditions tiiereby im. 
posed. And this, where he was so taken 
in execution upon a judgment, confessed 
for the amount of the costs as well as for 
the original debt, for which he had been 
arrested by writ out of an inferior court 
before the ist oi March; the 34th section 
providing that no person entitled tp the 
oenefit of the act should be imprisoned by 
reason of any judgment for any debt, costs^ 
Sec, owing or growing due before the said 
1st of March. BllUtt v. McCarthy, H 4a 
G 3. 14$ 

a. A conveyancfc to a creditor of an insolvent 
debtor's estate, by the clerk of the peace 
(in whom it is vested upon the order for | 
the insolvent's discharge by the stat 41 G« 
3, c. 70, s. 15, until the subsequent con- 
veyance to the creditor)' does not vest the 
estate in such creditor, by relation either 
to the date of the order or of the convey- 
ance, but only fram the actual execntion 
of such conveyance by the clerk of the 
peace. Therefore such creditor cannot re- 
cover in ejectment upon a demise laid be- 
fore the execution, though after the estate 
was out of the insolvent debtor, and the 
order was made to convey the same to the 
lessor. Doe d. IVhatlej v Tellings £ 4» 
G. 1. 247 

£ea INSU 
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Lisuriince. 

See Lien. 

■ 

f. Ca an imuTanoe on ship and goods valued at 
•o mucby on a voyage to AJHca and the West 
TtufieSf the assured is entitled to recover the 
whole sum on a total loss which hapbened in 
the latest period of the voyage ; although a 
considerable part of the estimated value con. 
aisted originally in stores and provisions for 
tlM purchase and sustenance of slaves during 
the voyAge, nnd the slaves were brought to 
a profitable Inarket at the first place of the 
ship's destination, where she arnvcd a mere 
wreck, and soon after foundered. Skaw v. 
FelicBj M. 4a G }. 109 

t. Where a ship insured arrived in port a mere 
wrack, and was obliged to be lashed to a huUc 
to avoid sinking, and in attempting to remove 
her to the shore a few days afterwards sho 

- sunkf held, that the assured might recover as 
for a total loss, though her cargo was saved, 
and brought to a profitahle market. ib» 

3. A declaration on a policy of insurance on a 

forerjrtt »hip need not aver any interest in the 

assured ; though there be no such words as 

^* interest or no interest** in the policy. Vcmtes 

▼. Ihmpson^ £. 42 G. 3. 3S5 

4* A sentence of condemnation by a French 
court sitting in Spain^ of a prize taken by a 
French privateer, and carried in there l^paiii 
being then a belligerent ally of France in the 
war against Great Britain) is valid ; and such 
condemnation, proceeding on the ground of 
the propcny being enem^*s and British^ is 
conclusive in an action on a policy against 
the underwriter by the assured, who had in* 
aured it as Danish^ which in fact it was, Den^ 
mark being then nentraL Oddj v. Bvyillf T. 
4*0.3. 473 

5* The profits of a cargo employed in trade on 
the coast of Africa are an insurable interest. 
Barclqjf v. Couiins, T. 41 G. 3. 544 

^. So an insurance on imaginaij profit from 
Bntrdeaux to Hamburg (which was ex- 
plained to mean the profit which a cargo of 
indigo,' belonging to the assured, would pro. 
duce on the sale thereof M Hamburgh^ if it 
arrived safe) was hodden good. Henricksen 
v» Margetson, B. R. Mick* 1776, cited ib, 

549 
7. The rule, by which to calculate a partial loss 

on a policy on goods by reason of sea- damage, 

is the difference between the respective ^wx 

proceeds of the same goods uhen sound and 

when damaged, and not the net proceeds; it 

being settled that the underwriter is not to 

bear any loss from fi aquation of market or 

port duties, or charges after the arrival of the 

goods at their port of destination. Johnson 

w.Skedtto>tfT.4AG.j. 581 



Issue — Proof of. 



Where the issue is on the life or deith <^ a per« 
son once existing, the proof lies 00 the party 
asserting the death. UTiison v. Hodges ^ £. 4 a 
G. 3. 31* 

Jurisdiction. 

Stce Excise, 

X • Where two counties have been mmtloiicd 
in the antecedent part of an order of removal, 
the justices making the order must state 
themselves to be justices of the proper coun- 
ty ; and it is not enough to descnbe them- 
selves justices of the peace in and for the scud 

. county, although the proper county were 
named in the margin, and were also named 
last oefore such description of the justices* 
i{. V. 7^ Inhabitants of Moor Criuhell^ M. 
4iG. 3. , 66 

a. By Sw 1 of the stat. 39 and 40 G. 3, c'lOif* 
the jurisdiction of the Court of Requests ia 
London is enlarged from d€bts of 40J. to 5/. 
from the 30th September^ 1800: and by f • 
IS, if any action shailbe commenced in any 
other couR to recover any debt not exceeding 
5/. within the jurisdiction, the plaintiff shall 
not recover any costs. See. ; held, that the 
words *' skaii be commenced'* moat, by aecea- 
sary construction, be restrained to the date of 
the 30th September, and Jiot to the pasai^ 
of the act, which was on the 9th oif Jnfy 
preceding. H^boni ▼• Evansy M. 4a G. 3. 

3. After an appointmeiK of fouroveraecra for 
a parish by the magistrates at one incctiag» 
they 9rt fnncti ofUH ; and no oriicr magistFaics 
can discharge one of the pervons so ^>poiattd, 
though by hia desire, and appoiiit another; 
but the party must appeal to ^ atssMS to 
get his discharge. R. v. ^he inhabiUmts ^ 
Great Marhw^ VL,^%G. 3. 844 

4. Semble, the magistratea making the ap- 
pointment must be together at the laaat A. 

' Jurors. 

A custom to swear the jurors at one ooart lect 
to inquire, and return their presentments at 
the next court, u bad in law, Davidsam v* 
Moscrop, M. 41 G. 3. 56 

Landlord and Tenant. 

See Covenant^ No. 1, a s or Bent. 

To trespass for breakixft and entering, Arc and 
pulling down and takmg away certain build* 
ings, &c. the defendant, as 10 the brrakii^ 
and entering, suffered judgment by default, 
and pleaded not guilty as to the rett: held 
that such plea waa losiained, by ahcwing 
that the building taken awajr» whidi was ot 
wood, was erected by him as icoam of the 
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premissety on a feaaclacioii of bricks for the 
purpose of carry log on his trade, aiTd that he 
still continued in possesion of the premisses 
at the time when, &c. though the term was 
then expired. Feniw v. Robart^ M. 41 
G. 3* S8 

Lease^ 

Ste Forfihure^ No. t. . 

Under a power in a wiH to lease in possession, 
and not in reversion, a lease for years, eae* 
aited the .29th Mareh to the then tenant in 
possession y hakeytdum as to the arable from 
the i3th F^^rir^nj precedini;, and as to the 
pasture, from the 5th April then nexi^ ^c. 
under a yearly rent, payable quarterly on lOth 
July^ I deb October 9 loth 'January^ and lOth 
J^tl^ is void for the whole \ though such 
lease were according to the custom of the 
country, and the same had been before grant- 
ed by the person creating the power. The d^ 
MUns, Ccdvert^ £*4a G. 3. 376 

Letturtr. 

See Mandamui^ No. 3. 

Libel. 

See Slander. 

After judgment on the defendant for a libel, the 
court refused to make an order on the prose- 
cutor to deposit the original libellous papers 
with the officer of the court. R, v. Caior^ 
T. 4s G. 3. 361 

Lien. 

I . A principal gives notice to his factor of an 
intended consignmeikt of a ship to him, for 
the purpose of sale ; and in consequence 
draws bills on him, which the factor accepts i 
and then the principal dies, and his executors 
direct the captain of the ship to follow his for- 
mer orders ; who thereupon delivers the ship 
into the possession of the factor, who sells the 
same : held, that the factor has a lien upon 
the proceeds, as well for the amount of money 
disbursed by him for the necessary use of the 
ship on its arrival, and for the acceptances by 
him actually paid, as for the amount of his 
outsUnding acceptances not then due. Ham^ 
motidv. Barclay^ H 4s G. 3. 227 

a. The assignee of a policy of insurance on 
goods, who becamMich by the indorsement 
to him of the bill 4F lading of the goods by 
the consignor, aft^ ne had directed his corres« 

itondent to make the insurance, takes it, snb. 
ect to the lien of the correspondent of the 
consignor, for his general balance ; and can 
only claim, subject to that lien, the money' 
received on such policy by the tfroker, ia 
^hoie banda it was deposited fbr that pur« 



pose by the correspondent. But the broker 
has no sul>>lien on the policy for the general 
balance of his own account with such corTes* 
pondent, if he knew at the time that the po« 
licv was cfifected for another penoa. Man v« 
S^i/;z<rr,T. 42G3. 5*3 

Limitation of Action. 

Where the commander of one of the King'a 
armed vessels seized a vessel and cargo at sea« 
and brought them into the next port, on sus- 
picion of smuggling, and after pnocess in the 
Exchequer, the owner obuincd an order fbt 
re-delivery, under which he obtained only 
part of the goods from the defendant; the 
owner cannot maintain trover for the remain- 
der, if the action were broug^ht after thra 
months from the original seizstre, though 
within three months from the order for the re* 
delivery, Saunders r. Bounders^ £. 4m 
G. 3. 154 

Mandamus. 

I. Upon an information, in nature of f 1^0 ttttv-i 
ranto^ against one for claiming the office of 
alderman, if he disclaim, and judgment o£ 
ouster be given against him, he is concluded 
from shewing to a Second information for ex« 
ercising the same office, that he was duty 
elected before such first infonnatton and judg* 
meht of ouster, and that he was afterxyards 
sworn in, by virtue of a peremptory manda* 
rous Arom this court. R. ▼. Claries M'. 4a 

1. A mandamus to swear one intoanofnce, 
confers no title in itself to such office. lb, and 
JR. V. Jhe Burgesses of Iruro, 3$ G. 3. cited 
ib. 85 

3. Where no immemorial custom appeared 
to appoint a lecturer in a parish churcbi and, 
on the concrarv, it appeared that the lecture- 
ship was founded in 165B, when the episcopal 
constitution was suspended, and consequently 
there could not be the joint assent of the hi* 
shop, the rector, and the vicar, to the endow, 
ment, a mandamus to the bishop to license a 
lecturer, without the assent of the t/icar, was 
denied ; though it appeared that the lecture- 
ship was originally endowed by the reaor 
with an annual stipend, payable out of the 
impropriate rectory, and that several lectarers 
had from time ro time been accepted by the 
btvhops and vicars for the rime being. JR. v. 
^Ae Bishop of Exeter^ T. 42 G. 3 46a 

Misdemeanor. 

See Indictment, No. i, 1, 

Navy. 

See Admiralty . 
E c 3 if^ti. 
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Non-residence* 

See Rector, 

Notice to quit. 

See Ejectment^ No. i. 

Nuisance* 

See Action on the Case, No. 5. 

A bridge built in a public way without pub. 
lie utility, is indictable as a nusancej and 
so it is it built colourably in an imperfect 
or inconvenient manner, with a view to 
throw the onus of rebuilding or repairing 
it immediately on the county. ^. v. TAr 
Inhabitants of the West Riding of Yof kshire^ 
£. 41 G. 3« 34a 

Ouster — Judgment of. 

See S^o Warranto, No, i • 

Overseer of the Poor. 

z. An appointment of one overseer alone 
for a township is bad in law ; the stat. 
' 13 and \\Car. 2, c, 11, requiring at least 
two ; and a certificate granted by such 
overseer is void» and gives no security to 
the certificated parish against the gaining 
of a settlement there by the party named 
therein \ such certificate not being made 
pursuant to the stat. 8 and 9 iT. 3, r. 30, 
ivhich requires it to be made «« by the 
churchwardens and overseers, or the ma. ' 
jor part, or by the overseers, where there 
are no churchwardens. R. v. Ifie Inha' 
bitants of Clifton, H. 42 G. 3. 168 

s. After an appointment of four overseers 
for a parish by the magistrates at one 
meeting, they are funiti tficio ; and no 
other magistrates can afterwards, upon 
the claim of one of the persons so ap. 
pointed to be exempted, appoint another 
m his places but the party must appeal 
to the ses<iions to get nis discharge. R, 
V. The Inhabitants of Great Mar low, H, 
4zG. 3. 244 

3. And this objection to the second appoint, 
meat may be disclosed to this court on 
affidavit, upon the removal of the ap. 
pointment hither by certiorari, who will 
thereupon quash the same. /^. 

4. Semble also, that the magistrates male, 
ing the appointment must be together at 
the time the act is done. i^. 

Payment of Money into Court. 

The payment of money into court upon a 
count stating a special contract is an ad* 
mission oi such contract, and narrows the 
enquiry to the quantum of damages sus* 
taiiied by the breach thereof. There. 



fore if the plaintiff declare as upon a ge- 
neral undertaking by the defendant to 
carry goods for hire, on which the defend- 
ant pays 5/. into court, the latter cannot 
give in evidence that the contract was 
that he should not be answerable foi 
eoods lost to a greater value than ^/. un. 
less entered and paid for accordingly : 
though if no money had been paid into 
court, the plaintiff must have been non- 
suited on such evidence. Tate v. WiUam^ 
M. 42 G. 3, and Piggot v. Dunn,E, 36 G. 3. 
cited ib. i»S 

Penal Actions* 

t. In an action on a penal statute, the de. 
claration must allege the fact to be done 
contra formam statuti or stattttornm, as the 
case may be : stating that by force of the 
statute an action accrued, &c. is not suffi. 
cient where the penalty is given by erne 
statute, and the right of action to the in. 
former is given by another, Lee y. Ciarhe, 
£. 42G. 3. 333 

X. Semble, where the record was entitled 
generally of Hil, 41 G. 3, and the fact 
was laid under a vise, on the xxstof 7a- 
nuary 1801, whereas the retuni of the 
capias must have been at least on the aoth 
January, and so the suit appeared to be 
commenced before the cause of action, 
contrary to the averment in the deClara. 
tion; such repugnancy is no ground of 
error, ib, 333 

3. Semble, if a statute give an action with, 
in six months after the fact committed 
(by which must be understood Imnar 
months) and the declaration aver such 
fact within six calendar months before, 
it is no error i as it will be pre^-umed that 
the fact was proved within due time, 
notwithstanding such irrelevant allega. 
tion, ib, 333 

4. Semble, that a declaration for a penalty 
on killing game brought for the whole pe. 
iialty on the stat. a G. 3, c. 19, j. 5, and 
prior statutes, need not allege the fact to 

• tiave been committed within two terms 
before the action commenced, according 
to stat. 26 G. 2, the stat. 2 G. 3, having 
allowed six months, lb. 333 

5. The stat. -37 G. 3, r. 90, 1. 26, requiring 
a proctor to take out a certificate for 
practising under a certain penalty, gives 
no action t6 a common informer for the 
recovery of it ; the sixth section of that 
act incorporating the power of suing, &c. 
given by former statutes, only reterring 
to penalties in respect of duties created by 
prior sections ot that act. Barnard v. 
Gostling, 7^ 42 G. 3. 569 

6. It seems that two proctors may be sued 
together for not obtaining and enterinj^ 

their 
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their certificates ; and ' that one may be 
acquitted ^nd the other convicted. 7\ 
4* O. 3. ^69 

7. A joint action may be maintained against 
several, to recover a penalty upon the 
game laws. Hardyman v. WhUaker^ M. 
21 G. 3, cited ib. 57^ 

Pleading. 

See Excise. 

I. Upon breach ot a contract for the pur- 
chase of 100 bags of wheat, forty or fifty 
of which were to be delivered on one mar- 
ket day, and the remainder on the next 
market day, the plaintiff cannot declare 
as upon an absolute contract for the de. 
livery of the forty bags ou the first day, 
&c. though forty bags were then in fact 
delivered; but the contract must be 
stated in the alternative, according to 
the original terms of it. Fenny v. Porter^ 
Af. 42 G. 3. X 

a. The same where the contract was to 
deliver goods within fourteen days, or as 
a certain vessel arrived, shipham v. Sann^ 
ders^ E. 1783, cited ib. 

3. In an indictment on the stat. 30 G. z, 
€» 14, for obtaining money on false pre- 
tences, it is sufHcient to allege that the 
defendant unlawfully, knowingly, and de. 
signedly pretended so and so, by means of 
which said false pretences he obtained the 
money ; afterwards negativing such pre- 
tences to be true, though it be not in 
terms alleged that he falsely pretended, 
&c. and it seems it would have been suf- 
ficient to allege that he obtained the 
tnoney by such and such pretences, aver- 
ring such pretences to be false. Rex v. 
J^reyy M, 41 G. 3. 30 

4. In justifying a trespass under the pro. 
cess of a foreign court, it seems that the 
plea should be formed in analogy to si- 
milar justifications uader the process of 
our inferior courts. But at any rate a 
plea which only states that the court 
abroad was governed by foreign laws, 
that the property seized was within its 
jurisdiction, that certain legal proceedings 
were had, according to such foreign laws, 
against the property in question in such 
court, having competent jurisdiction in 
that behalf, et taliter processum^ &fr. that 
the defendant was ordered by the said 
court, having competent authority in that 
behalf to seize the property, is bad, be- 
ing too general ; and not giving the plain, 
tiff notice whether the defendant justified 
as an officer of the court, or party to the 
cause ; or of what nature the charge was, 
or by whom instituted, or what the order' 



, of seisure was, whether absolute or quO'^ 
usque t Sec. Colleti v. Ld, Keith^ E, 42 G. 3. 
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5 . In an action on a penal statute the de- 
claration must allege the fact to be done 
contra formam siatutt, or statutorum^ as the 
case may be : ^iting that by force of the 
i/^/tf/^ an action accrued, &c. is not suf- 
ficient, where the penalty is given by one 
statute, and the right of action to the in- 
former is given by another, Lee v. Qarke^ 
£ 4»G. 3. 333 

6. Senible, where the record was entitled 
generally of HA 41 G. 3, and the fact was 
laid under a *vix, on z in January xSoi, 
whereas the return of the capias must 
have been at ' latest on 2pth Jannary^ and 
so the suit appeared to be commenced 
before the cause of action, contraty to 
the averment in the declaration ; such 
repugnancy is no ground of error. Ib, 

333 

7. Semble, if a statute give an action with- 
in six months after the fact cotnmitted, 
(by which must be understood lunar 
months) and the declaration aver such 
fact within six calendar months before, 
it is no error ; as it will be presumed that 
the fact was proycd within due time, 
notwithstanding such irrelevant allega- 
tion. Ib. 333 

S. Semble, that a declaration for a penalty 
on killing game brought for the whole 
penalty ou the stat. 2 G. 3, c. 19, s. 5, 
and prior statutes, need not allege the 
fact to have been committed within two 
terms before the action commenced, ac- 
cording 10 stat. 26 G. 2, c. 2, the stat. 
2 G. 3 having allowed six months. Ib» 

3?3 
9. 1. The stat. 26 G. 3, c. 77, s, 13, which 

enacts that no person shall prosecute 
** any action, bill, plaint, or information 
in any of the kind's courts'* for the reco- 
very of any excise penalty, 6cc, unless 
prosecuted by tlie attorney general or 
some revenue officer, is confined to the 
superior courts of record ; and therefore 
an information for a penalty for removing 
wax candles from the place ot manufac* 
tory before the duty paid (by j. 10 of 
the same statute) may be prosecuted be- 
fore the commissioners of excise by one 
not averred to be such officer. ^ 2. And 
the information stating in effect that the 
candles were homemade candles, seems 
to be sufficient without expressly naming 
them British candles ; the words of the 
act being '* British spirits, soap, and can- 
dles:" though supposing this would 
have been a ground for error or appeal 
in the original information, it is no ob- 
jection to an information in a collateral ' 

proceeding 
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proceeding for conspiring to prevent the 
examination of a witness before the com- 
missioners of excise on such prior inform, 
ation, which is only stated by way of re- 
cital in the information for the conspira- 
cy. — 3. The same answer applies to an 
uncertainty (if any) in tlT charge of the 
first information recited ; in negativing 
the excuse of a prior condemnation as 
well as the prior payment of the duty 
before removal ; though that teems pro. 
per enough. — 4. So the issuing of process 
against the original defendant, or the 
joining issue on the information recited. 
Is immaterial As to the charging the of- 
fence of the subsequent conspiracy. -« 
5. Neither is it necessary, at least in such 
collateral proceeding, to recite that the 
original information was prosecuted be. 
fore the commissioners by name, though 
ft be not averred to have been before 
three or more of them, according to stat. 
1 G. 2, Stat* 2, c. i6* — 6. Neither is it 
necessary in reciting such prior inform* 
ation averred to have been made within 
three months after the offence committed, 
according to stat. 1 1^. 6f M. c, 54, j. 13, 
also to aver notice thereof to the original 
defendant within a meek, as is directed 
to be given by the same statute. — 
7. Where the s^at. 7 and 8 /T. 3, r. 30, j. 24, 
enables the commissioners of excise to 
summon witnesses before thefn, upon a 
charge exhibited against another for an 
offence against the excise laws, and an 
information in a collateral proceeding 

,. recited such summons to have been duly 
made; proof of a printed summons din- 
tributed and issued in blank by order of 
the commissioners to their agents, and 
afterwards filled up by one of them with- 
out any special directions from the board 
is sufficient, although not signed by any 
of the commissioners, nor is»ued in their 
individual names ; such having been the 
constant usage in that respect since the 
introduction of the excise. R, v. Steven* 
ton, E. 42 G. 3. 362 

xo. A declaration on a policy of insurance 
on a foreign ship need not aver any in- 
terest in the assured ; though there be 
no such words as •• interest or no interest" 
in the. policy. Nantes v. Thompion^ E. 
42 G. 5. 385 

XI. In a country cause, if the defendant put 
in special bail in time, he may plead in 
abatement, though the bail- be not per. 
fected till after the four days, if they be 
ultimately perfected within the time al. 
lowed by the practice of the court. 
Dimsdale ▼. Nie/son^ E. 4a G- 3. 406 

xa. In a justification of slander, that the 
defendant named the original author of it 
at the time^ it is not sufficient to allege 



* that the original slanderer used such and 
such words, or to tJtat effect \ although in 
the libel declared on the defendant stated 
that another had Apoken the same slan- 
derous words pf the plaintiff, v words to 
that effect \ but the defendant must give 
the very words used, though it be only 
necessary to prove some material part 
of them. Maitlcatd v. Goidstey^ 71 42 G. 3. 

13. %. Whether the defendant can by 
naming the original author justify the 
publishing in writing slanderous words 
spoken by such other, esbecially after 
knowing that they were unfounded \ ib* 

14. In an action on the case, in tort for a 
breach of warranty of goods, the scsetoer 
need not be charged, nor if charged need 
it be proved. WsUiasmon v. A/iisoM, 7t 

4> <^. 3- .446 

15. it is not nececsary to pive a local de- 
scription to the nuisance m an action for 
diverting the water of a navigation ; and 
therefore if it be doubtftil whether the 

filace where such navigation is stated to 
ie be laid in the declaration as a venne or 
as local description, it will be referred 
merely to venue, and need not be proved 
to be at such place ; but it is sufficient 
if it be at any other place within the 
county. Company of Proprietors of iko 
Mersey and Irwell Navij^ation v. Doa^ias 7. 
4* G. 3. 497 

16. If in an action on the case for a nuisance 
in erecting a weir, it be described in 
the declaration to be at H. ai^d be proved 
to be at a lower part of the same water 
called 71 the variance is fatal. Skaw ▼• 
ffing/eyt Tori sum. ass. 1790, cor. Wiisom J, 
cited th, 500 

17. The stat. 17 G. 3, r. 90, s, 6, requiring 
a proctor to take out a certificate tor 
practising under a certain penalty, gives 
no action to a common informer for the 
recovery of it ; the sixth section of that 
act incorporating the power of suing, &c. 
given by former statutes, only referring to 
penalties in respect of duties created by 
prior sections of that act. Barnanl ▼• 
Gostlingy T. 42 G. 3. 569 

18. It seems that two proctors may be sued 
together for not obtaining and entering 
their certificates ; and tliat one may be 
acquitted and the other convicted. ' i6, 

19. A joint action may be maintained 
against several to recover a penalty upon 
the game laws. Hardynum v. WMtJter^ 
M» aa G. 3^ cited ib, ^7^ 

Poor. 

Sii JsjMaspsit, No. 6. Oversars of thF^or* 
Xetnovaif Order of. 

Foot 
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Poor Rate. 



A SlaU^mfork (or» as improperly called, a 
slate mine) is rateable to the poor. R. v. 
^kt Inhabitants of Woodland^ H. 42 G. 3 . 

164 

Poor-^Rate in Aid. 

An order for taxing one parish in aid p{ 
another, under the stat. 43 £//«.r.», s. 3, 
held well ; although the two paiishes, 
together with others, were incorporated 
for the maintenance of their poor, with 
fixed quotas of contribution between each 
other, under special officers, wiio were 
empowered to purchase land for the 
erection of poor-houses and for a burial 
|;round ^ there being a proviso in the act 
in general terms, that nothing therein 
contained should extend to repeal or lessen 
the power of justices of the peace *• to 
tax parishes in aid of others by virtue of 
the statute 43 Elix, as fully as if this act 
had not been made." R. r.lie Inhabit- 
ants of Si. Helen^ ff^orcester, T. 42 G. 3. 4x7 

Po'o^er. 

Under a power in a will to lease in possession 
and not in reversion^ a lease for years 
executed the 29rh of March to the then 
tenant in possession, habendum as to the 
arable from the 13th of Feb. preceding; 
and as t* the pasture, from the 5th of April 
then nextp IScc. under a yearly rent payable 
quarterly, on the loth Ju/f^ lorh oiOctober^ 
loth of January^ and loth of Aprils is 
void for the wnole ; though such lease 
were accoiding to the custom of the 
country, and the same had been before 
granted by the person creating the power. 
Doe d. Allan v. Calvert^ E. 42 G. 3. 376 

Practice. 

!• No judgment shall be entered up under 
a warrant of attorney to confess judgment, 
without such warrant being delivered to 
and filed by the clerk of the dockets. 
Beg, Oen, Af. 42 G. 3. 136 

2. Every attorney of £. R, who shall pre- 
pare any such warrant of attorney, which 
IS to be subject to any defeasance, shall 
cause such defeazane, or. a memorandum 
in writing of the substance and effect 
thereof, to be written on the same, ib, 

3. If the defendjuit's attorney or his clerk 
be put in as iMtil, the plaintiff must ex- 
cept tO' the bail, and cannot proceed as 
if the matter were a nsllity. R, v. The 
Sheriff of Surrey f H. 4» G. 3. x8i 

4. A defendant in a crown prosecution can. 
DOt carry down the nisi prius record to 
trial by proviso. JB« v. Macleod^ H. 
4 G. 3* aoa 



5. I fan order of removal br confirmed at 
the sessions, and both orders be after. 
wards removed into B. R. by certiorari on 
a case reserved, and R. R. disapprove of 
the orders, for want of jurisdiction of the 
removing magistrates appearing on the 
face ot the original order; RrR. will quash 
both the orders without remitting the mau 
ter back to the sessions to quash the origi. 
nal order, for the purpose of enabling them 
to give maintenance according to star* 
9, G. I, c. 7, /. 9. And at any rate they 
will not admit an application for amending 
their judgment for quashing both orders 
made in the term subsequent to the judg : 
mentso pronounced. R. \\ 7he Inhabsi^ 
ants of Moor Critchell, //. 42 G. 3 22a 

6. All double pleas must be filed, and not 
merely delivered to the plaintiff^s attor. 
nfy; though two pleas be pleaded^ 
which separately need only have beea 
delivered. Harrison v. Franco, H. 42 G.3. 

7. The court will not quash a defective in- 
dictment on the motion of the (>rosecuto» 
after plea pleaded, before another good in- 
dictment be found. R v. Dr. ff^un, H. 
4* O. 3. ^^^ 

8. A rule to bring in the body, tested oa 
the day of the return by the sheriff of 
cept corpus, though issued afterwards in 

1. .^*^?V°"' " in-egular. R^x v. The 
Sheriff of London, H. 42 G. 3. 24, 

9. A defendant -cannot be taken in execu. 
tion twice on the same judgment, though 
he were discharged the first time by the 
plaintiff's consent, upon an exprcM un. 
dertaking that he should be liable to be 
taken in execution again, if he failed to 
comply with the terms agreed on. Blacks 
burn V. Stupart, H. 42 G. 3. 443 

10. An omission in the ac etiam part of the 
writ of the sum for which the dcfendajit 
IS arrested on bailable process is irregular, 
and he cannot be holden to special bail 
thereon. Davison v. Frost, E. 42 G. 3. 

305 
XI. An objection to a second appointment 
of overseers of the poor for want of juris- 
diction in the magistrates, may be dis- 
closed to B. R. on affidavit upon the re. 
moval of the appointment thither by cerm 
tiorari. R. v. The Inhabitants of Great 
MarloWf H. 42 G. 3. 244 

12. Where a defendant is brought up to 
receive judgment after conviction, an af- 
fidavit by the prosecutor in aggravation, 
stating that a third person, who refused 
to join in the affidavit, had informed him 
that the defendant after, the trial had re* 
peated in his hearing the libellous matter 
for which he was indicted, is not admissi« 
ble ^ at least not without swearing that 

such 
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such tliird person was iii^dcr the control 
or influence of the defendant, i?. v. F/«- 
kertoiff £.42 G. 3. 357 

13. After judgment on the defendant for 
a libel, the court refused to make an 
order on the prosecutor to deposit the 
original libellous papers with the officer 
of the court. R. v. Caiar, E. 42 G. 3. 
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14. In a country cause, if the defendant put 
in special bail in time, he may plead in 
abatement, though the bail be not per- 
tected till after the four days, if they be 
ultimately perfected within the time al- 
lowed by the practice of the court. Dims- 
dale V. Ntelson^ E. 42 G. 3. 406 

15. The court directed the sheriff to refund 
his poundage which he had retained out 
of money levied upon an attachment for 
non-payment of money ; there being no 
practice to warrant it'; and referred him 
to his action if he were supposed to have 
aright to it under the stat. 23 H- G, c* 9* 
H, V. FtUmer^ T. 42 G. 3. 4 « « 

J 6- A writ of error allowed, though not 
returned, is in itself a sufenedeas^ and 
may be pleaded by the bail to have been 
issued and allowed after the Issuing and 
before the return of the cd, sa. against the 
principal, so as to avoid proceedings 
against them in icire jacias UDon the re- 
cognizance of bail prosecuted after a re- 
turn by the sheriff ot no9 est inventus made 
pending such writ of error. Sampson v. 
Brotun^ T, 42 G. 3. 439 

17. Where a rule nisi is obtained inB. R. 
for the purpose of setting aside an an- 
nuity, the several objections thereto in* 
tended to be insisted on by counsel at the 
time of making such rule absolute, shall 
be stated in the said rule nisi. Regula 
Generalise 7. 42 G. 3. 566 

Principal and Factor. 

A principal gave notice to his factor of an 
intended consignment of a ship to him for 
the purpose of sale, and in consequence 
drew bills on him, which the factor ac- 
cepted ; and then the orincipal died ; 
and his executors directed the captain of 
the ship to follow his former orders; 
who thereupon delivered the ship into 
the possession of the factor, who sold the 
same : held, that the factor has a lien 
upon the proceeds, as well for the amount 
of money di&bursed by him for the ne- 
cessary use of the ship oh its arrival, and 
fur the acceptances by him actually paid, 
as for the amount of his outstanding ac 
ceptances not then due. Hantmonds v. 
Barclay^ H. 42 G. 3. 227 



Prize. • 



I. Sentence of condemnation of a prize t a. 
ken by a French privateer and carried into 
Sfiain by a French court sitting there {Spain 
being then a belligerent ally of Ft once in 
the war against Greai Britain) is valid ; 
and such condemnation proceeding on th^ 
ground of the property being enemy's 
and British^ is conclusive in an action on 
a policy against the underwriter by the 
assured, who had insured it as Danish i 
which in iact it wa^, Denmarh being then 
neutral. Od<fy v. Bovillf 9. 42 G. 3. 473 

1. An appointment by th<p Lords of the Ad- 
miraltv of a captain in the navy to be 
second commander on board a king's sliip 
is valid, by their general authority to ap- 
point what of&cers they think proper for 
the service; although another was ap* 
pointed to tlie first command on board the 
same ship, and notice is only taken of one 
captain in the book of regulations for the 
navy. And such second captain is en. 
titled to a captain's share of prize under 
the kiiu^'s proclamation. fFaterhomse ▼• 
Kingf 7:42 G. 3. 507 

Proctors. 

See Penal Action^ No. 5, 6. 

Prohibition. 

' SeelFill,Uo.i,2. 

Promotions^ Sfc. 

see Fa^e zsi, 4- 

Quo Warranto^ 

Information in Nainri of, 
See Corporation, 

I . Upon an information in nature of f m 
warranto against one for claiming the 
office of alderman, if he disclaim, and 
judgment of ouster be given againa him, 
he is concluded from shewing to a second 
information for exercising the same office, 
that he was duly elected before such first 
information and judgment of ouster, and 
that he was afterwards sworn in by virtue 
of a peremptory mandamns from this 
court. But semble, if the election to the 
office were good, and only the first sweariug 
in irregular, the first judgment should not 
have been an absolute judgment of oustefj 
but either a judgment of capialnr pro sine 
only, for the temporary ursurpation, or a 
judgment of ouster quonsque. Sec. R, y« 
Clarke, M. 42 G. 3. 75 

1. Where sufficient appears by the affidavits 
to draw the merits of an election to a cor- 
porate office into question^ the court will 

grant 
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grant an information in nature of a quo 
warranto^ though the fact of the de. 
fendant's usurpation no otherwise ap- 
peared than by the deponents' swearing to 
their injof motion and belief that the de- 
fendant was admitted a freeman, and 
sworn and inrolled accordingly ; the de- 
fendant not denying the fact when called 
upon by a rule to shew cause. R. v. flv- 

T<M9M/y tf 42 G. 3* 177 

3. Information in nature oiquo warranlo lies 
for the office of bailiff of a court-leet, 
being a prescriptive officer, having power 
to summon and select the jury. J{. v. Bing^ 
hofttp E. 4» G. 3. 30S 

Rate — Poor. 

See Poor Rate. 

Regula Generales. 

See P, i$6,^oj. 

Rector. 

A rector may recover in ejectment against 
his lessee on the ground of the lease of 
the rectory being avoided on account of 
his own non.residence, by the force of the 
Stat. 13 Eli%, e. 10. And the lease to the 
defendant describing him as doctor in di. 
vinity, produced by him at the trial in 
support of his title,'is prima facie evidence 
of his being such as he is therein described 
to be, so as also to avoid the lease under 
the Stat. 21 H, 8, f. 13, /. 3- Frogmorton 
dn Fleming v. Scott, T. 41 G. 3. 467 

Registry. 

See Ship. 

Removal — Order of 

t. Where two counties have been mentioned 
in the antecedent part of an order of re- 
moval, the justices making the order 

. must state themselves to be justices of the 
proper county ; and it is not enough to 
describe themselves justices of the peace 
in and for the said county ^ although the 
proper county were named in the margin, 
and were also named last before such 
description of the justices. R. v. The In^ 
habitants of Moot Critcheti^ M. 4» G. 3. 66 

t. If an order of removal be confirmed at 
the sessions, and both orders be after- 
wards removed into B, R. by certiorari on 
a case reserved, and this court disapprove 
of the orders, for want of jurisdiction 

- Or fk. removing magistrates appearing on 
* ^"^ of the original order, this court 
will quash both the orders, without re- 
mitting the matter back to the sessions to 
quash the original order^ for the purpose 



of enabling them to give maintenance ac* 
cording to stat. 9 G. i, r. 7, s. 9, and at 
any rate they will not admit an application 
for amending their judgment for quashing 
both orders made in the term subsequent 
to the judgment so pronounced. R. v. The 
Inhabitants of Moor Critcheil, H. 41 G. 3. 

12a 

Requests — Court of 

See jurisdiction, No* i. 

Revenue Officers. 

' Where the commander of one of the king's 
armed vessels seized a vessel and cargo at 
sea, and brought them into the next port 
on suspicion of smuggling; and after pro* 
cess in the Exchequer, the owner obtained 
an order for re-delivery, under which he 
obtained only part of the goods from the 
defendant ; the owner cannot maintain 
trover for the remainder, if the << actios 
were brought after three months from the 
original seizure, though within three 
months from the order tor the re*delivery* 
Saunders v. Saunders, E, 41 G. 3. 254 

Rent. 

An action of covenant lies against the as- 
si|;nee of a lessee of an estate for a part 
ot the rent ; as in such case the action is 
brought on a real contract iii respect 
of the land, and not on a personal con* 
tract. And in case of eviction the rent 
may be apportioned, as in debt or rcple* 
vin. Aliter in covenant against the lessee 
himself^ who is liable on his personal con. 
tract. Stevenson v. Lambard, 7. 4s G. 3« 

575 

Sessions. 

See Overseers of the Poor, No. i. 

To solicit a servant to steal hit master's 
goods is a misdemeanour, though it be 
not charged in the indictment th^it the 
servant stole the goods, nor that any other 
act was done except the soliciting and in» 
citing. And such offence is indictable at 
the sessions, having a tendency to a breach 
of the peace. R, v. Higgins, M. 4» G. 3. 5 

Sessions- — Orders 

SeePractice,lio»$9or Removcd,Orders of,]tio. z. 

Settlement. 

See Evidence, No. 3. • 



fy Apprenticeship, 



See Settlement fy Hiring and Service, No. i . 

Settle* 
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SatUmtut under Ceriificeae, 



t. An appointment of one overseer alone for 
a townsliip is bad in law • the stat. 13 & 
\j^Car. Zf c. 11, requiring at least two: 
and a certificate granted by such overseer 
is voidy and pves no security to the cer- 
tificated parish against the gaining of a 
settlement there by the party named 
therein ; such certificate not being made 
pursuant to the statute ei^ht and nine 
IT. 3, r. 30, which requires it to be made 
*<by the churchwardens and overseers^ 
or the major part, or by the overseers^ 
where there are no churchwardens.*' J7. 
T. 7i&0 luhabiiOKis^of Cltfton^ H. 42 G. 3. 

168 

&• A person cannot gain a settlement by 
hiring and service with the son of a cer- 
tificated roan continuing |o reside in the 
certificated parish with his mother after 
the father's death, as part of her family ; 
though the son were of age, and carried 

' on business for himself; such circura- 
stances not amounting to an emancipation. 
B, V. Ihi InkabUants ofSvwerhy^ £. 42 G.3. 

176 



served his master for above a year ; held, 
that he thereby gained a settlement as by* 
hiring and service \ it being the apparent 
intention of the paitiec to create tne rela- 
- Hon of master and servant^ and not that of 
master and appremice, JBL ▼• Tke laJka^ 
bitOMts ofEccUstOH^ £. 4s G. 3. 298 

3. A servant hired for a year departed front 
his master some sh^rt time belore the end 
of the year, on ill usage, btit received his 
whole year's wages, and something over : 
held, that he thereby gained no settle- 
ment, he having refused to serve oat the 
year when required by his master, it. ▼. 
The InhMuaas tj Corskam, £. 42 G. 3. 

3, A hiring at so much a wedc, meat, drink, 
washing, and lodging, and to part on a 
week's notice by either party, will not war. 
rant a conclusion of a gentral hiring ; tho* 
the servant continued six years with the 
master, and the wages were raised daring 
tlie period : and therefore no settlement 
can be gained under such hiring and ser* 
vice. ii. V. 2:W Inha^tams afUBmbmy^ T. 
42 G. 3- 4x3 



E'uidence. 



1. Where a case from the sessions only stated 
the bare fact of a pauper's having re- 
ceived relief from the respondent's parish, 
it was holden that this was not ^^tn prima 
fade evidence of a settlement there \ since 
he might have been relieved as casual 
poor, which the overseers were bound to 
do if wanted, whether the pauper were 
settled there or not. J2. v. The Inhahiu 
mus •f CkaeUerUm^ Af. 42 G. 3. 27 

a. Hearsay evidence of a fact is not to 
be received upon a question of settlement, 
though the party who gave the informa- 
tion respecting her own settlement were 
dead. 1^. 

3. Neither the heaisay of a pauper who is 
dead, nor his ex parte examination in 
writing taken on oath before two magis. 
trates« touching his settlement, are ad- 
missible evidence ot such settlement. 
B. V. The Inhabitants of Ferry Erystone, Hf. 
42 G. 3. r4 

^ An ex parte examination in writing of a 
pauper touching his settlement, cannot 
oe received in evidence of such settle, 
ment though he be dead. J?, v. Tie In^ 
habitants of AhergTvi/fy, M. 4a G- 3^ 63 
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hjt Hiring and Service. 



J. Where a pauper agreed with a weaver 
to serve him for a year and a half, and 
the master was to teach him to wertve^ 
and the pauper was to liave half his 
earnings, and find himself in every 
thing, under which contract the pauper 



A curate officiating in a parish for above a 
vear, under the oishop's licence to per* 
form the ofce of curate, as a ^certain aJU 
nual stipend, is yet not such an annual 
ofcer as is entitled to gain a settlement by 
virtue of the stat. 3 HT. 3, c. ii,i. 6. *. 
V. TJie inhabitants of ffaatc^e^ Ml 43 G- 3. 

■ ■ from the parenis. 

A person cannot sain a settlement by hiring 
and service with the son of a cenificami 
man, continuing to reside in the certifi. 
cated parish with the mother after his 
father's death, as part of her family, 
though the son were of age and lanyin^ 
on business for himself; such circuits 
stances not amounting to an emancipatkio. 
R, V. The Inhabitants of S^merb/, £. 4a G. 3. 

a;6 
'fyRatii^. 

1. A settlement by being rated and paying 
rates cannot be proved by evidence of 
paying only, without the production of 
the rate, or accounting reasonably for the 
non-production of it ; although the payer 
was both owner and occupier of the e^ 
tate for which he paid the rate. R, t. 
Thf Inhabitants ofOjppy//^ Af. 4s G. 3. 2$ 

2. An exciseman who was rated for his 
• salary, which was in fact paid by the 

collector, without any deduction from 
the salary, does not thereby gain a set* 
tlement. A. v. Jhc Inhabitaats of 0e^fy^ 
AT. 4^ G. 3« ht 

Settk- 
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Settlement fy taitKg a Tenement. 

!• A contract for a standing place in another's 
mill for a carding machine (the party's 
own property) which was fastened to the 
floor and the roof, for the purpose of 
being woriced by the steam engine of the 
mill ; for which the party was to give 
%oL a year, with liberty to quit on |^iving 
three months notice, is not a taking of 
a tenement, but a mere license to use the 
machinery of the mill ; and therefore no 
settlement can be derived undet it. J2. v« 
Tke Inhabitants ofMellor^ H 42 6. 3. 189 

a. Renting a dairy (including the cows and 
their pasture) at above 10/. a year in 
▼alue, will not confer a settlement^ if the 
mnnual value of the lands on which the 
cows were to be depastured were under 
10/. it, V. The Inhabitants ofMinworth, H. 
41 G. 3. 198 

Sheriff's Poundage^ 

The court directed the sheriff to refund his 
poundage, which he had retained out of 
money levied upon an attachment for non. 
payment of money ; there being no prac- 
tice to warrant it; and referred htm to 
his action, if he were supposed to have a 
right to it under the ^tat. 23 H. 6, c, 9. 
/I. V. Palmer^ T. 42 G. 3. ^\t 

Ship. 

If a trader become a bankrupt between the 
time of executing a bill of sale of a ship at 
Sea to the defendant, and the time of the 
defendant's complying with the requi- 
sites of the re|istry acts of the 26 G.- 3, 
c, 6o» and 34 G, 3, r. 68, j. 16. ; though 
such requisites W^re completed after the 
act of bankruptcy, and before Che action 
brought, the property does not pass ; but 
the assignees of the oankrupt may reco. 
ver the possession of such ship in trover. 
Moss V. Charnock^ E, 41 G. 3. 399 

Slander. 

t. In a justiiicatioa of slander, that the de. 
fendant named the original author of it at 
I the time, it is not sumcient to allege that 
the original slanderer used such and suth 
words, or to that effect \ although in the 
libel declared on, t ne defendam stated that 
another had spoken the same* slanderous 
words of the plaintiff, or words to that effect ; 
but the defendant must give the very words 
usedy-though it be only necessary to prove 
Some material part of them. Maitland v. 
old ne/f T, 4s G. 3. 426 

•• S^, Whether a defendant can, by naming 
the original author, justify the publishing 
in ^ariting slanderous words sfoken by such 



other; especially after knovoiwg that thef 
were unfounded. 426 

Stamps. • 

The proper stamp for a promissory note of 
45/. is If. 6</. composed oi three diflferenft 
sums, applicable to different funds under 
three acts of parliament. But such a not« 
on a ^s, stamp, composed of three dif. 
ferent sums applicable to the same funds, 
though in larger proportion to each tliaa 
was required, was holden valid* Taylor v, 
Ifague^ T. 4* G. 3. 414 

Statute. 

Bjr s* 1, of Stat. 39 8c 40 G. 3, r. 104, the 
jurisdiction of the Court of Requests in 
London is enlarged from debts of 40;. to 5/. 
from the 30th September, 1800^ and by 
s. iif if any action shall be commenced 
in any other court to recover any debt not 
exceeding 5/. within the jurisdiction, the 
plaintiff shall not recover any costs, &c. : 
ticld that the words ** shall be commenced** 
** must by necessary construction be re- 
strained to the date of the 30th September^ 
and not to the passing of the act, which 
was on the 9tlt of July preceding. IVhit^ 
born V, Evans^ M. 42 G. 3. 135 

Statutes. 

Edward ^. 

X. St. 2, c. x6. (Justices of peace) 

4. c. 2. (Justice^s of ^eace) 

i&. St. 2, c. 2. (Justices of peace) 

Hen, 6. 
23. c. 9. (Sheriffs poundage) 

Htn. 8. 

2T. c. 13. ("Lease to Spiritual Person) 4^7 

22. c. 5. (Bridges) 348 

23. c. 15. (Costs.) ^ 398 

EliTiabeth. 

13. c. 20. (Rector's lease— residence) 467 

29. c. 4. (Sheriff's poundage) 411 

43. c. 2. (Overseers of poor) 169 

— — — s. J. (Rate in aid) 317 

James 1. 

3. c. 8. (Bail in error) 445» 359 

21. c. 16. (Limitation) 87 

Charles 2.* 

12. c. 23. (Excise jurisdiction) ^,. 

13. St. 2, c. 2. (Bailable process^ 30 
13 & 14. c. 4, s. 19. (Lecturer's License) 

405 
13 & 14. c. 12. (Overseers of poor) j68 
15. c. II. (Exci^e Jurisdiction) 375 

xz Sc 23. p. 9, s. i3i. (Da^aagcs, &c.) 160,2 

iTilliam 



10 

10 
10 



4^1 



374 
305 



INDEX. 



WilUam and Mary^ and William, 

I. €• 54, «. I). (Excise jurisdiction) 36ft 
3. c. ti. (Settlement by office) 65,9 

7 & 8. c. 30y s. 24 (Excise jurisdiction) 

362 
S & 9* c» 30. (Certificate^ settlement) 168, 

179, 281 
9 Zc 10. c. i;x. (Certificate, settlement) 281 

Anne* 

12. c. 14, s. 4. (Game penalty) 573 

12. St. i,c 18. (Certifieate, settlement) 279, 

281 
X£. St. a, c. zi. (Curate's stipend) 65 

George i. 

9. c» 7, s. 9. (Poor, maintenance) 222 

12. c. 29. (Bailable process) 305 

12. c. 28, s. 28. (Excise jurisdiction.) 375 

George 2. 

1. St. 2, c. 16. (Excise jurisdiction) 362 
5. c. 19. (Poor, removal) 68 

17. c. 3«, s. 15. (Poor, overseers) 170 

19. c. 37. (Insurance) 114, 387 

a6. c. 2, s. 13. (Game penalty) 333 

30. c. 24. (False pretences.) 30 

George %. 

2; c. 19. (Game penalty) 333 

13. c. 78. (Stopping highway, appeal) 213 

c. 84- (Highway, apponioning fine) 413 

14 c. 48* (Insurance) 391 

17! c" 26. (Annuity act) 87, 137 

26. c. 40. (Revenue officers, action) 255 

— c. 60. Registry of ships. 399 

— c. 77, s. 13. (Excise jurisdiction) 362, 

375 
«8. c. 37. (Revenue officers, action) 25-5 

31. c. 25. (Stamps) 415 

32. c. 99. {Worcester poor Bill) 418 

33. c. 66. (Prize) 5*7 

34. c, 68. (Registry of ships) 399 
37.C. 45. (Banknotes) , . .- ' 

— c« 90. (Stamps, proctor's certificate) 

415, 569 

— c. X06. (Stamps) 4«7 
39 5c 40, c. 104. (Court of Requests) 13$ 
41. c. 10 (Stamps) 415 
41. c. 70. (Insolvent debtor) 148 

Stock. 

In estimating the measure of damages in an 
action for breach of an engagement to re- 
place stock on a given day, it is not 

* enough to take the value of the stock on 
that day, if it have risen in the mean time, 
but the highest value as it stood at the 
time of the trial \ there being no offer of 
the defendant to replace it in the interme* 
diate time, while the market was rising. 
Shepherd V . Johnson^ H. 42 G. 3. 2 1 x 



Supersedeas. 



A writ of error allowed, though not re* 
turned, is in itself a sMpersedeas\ and may 
be pleaded by ttie bail to have been issued 
and allowed after the issuing and before 
the return of the ca. sa. against the prin- 
cipal, so as to avoid proceedings against 
them in scire facias upon the recognizance 
of bail prosecuted after a return by the 
sheriff of non est inventus^ made pending 
such writ of enror. Sampson v. Brown^ T. 
4* G. 3 ' 439 

Tenant. 

See Landlord, 

Trespass. 

See Landlord and Tenant^ iSV* i. 
Pleadingy No. 4. 

To' trespass for breaking and entering, &c. 
and pulling down and taking away certain 
buildings, Sec — The defendant, as to the 
breaking and entering, suffered judgment 
by default, and pleaded npt guilty as to 
the rest. Held, that such plea was sus- 
tained by shewing that the building taken 
away, which was of wood, was erected by 
him as tenant of the premisses on a fbun. 
dation of brick, for the purpose of carry- 
ing on his trade ; and that he still conti- 
nued in possession of the premisses at the 
time when. Sec. though the term was then 
expired. Pentony. ito&art, M. 42 G. 3* 

88 

Trial — by Proviso. 

I .A defendant in a croiyn prosecution can- 
not carry down the nisi prius record to 
trial by proviio, M. v. Macleod^ H. 4s 
G* 3* >ot 

2. General note on the trial by proviso^ and 
quere as to prosecutions by private per- 
sons, lb, ao6 

Trover. 

Where the commander of one of the King's 
armed vessels seized a vessel and cargo at 
sea, and brought them into the next port, 
on suspicion of smuggling) and after po- 
cess in the Exchequer, thte owner obtained 
an ordef for re-delivery, under which he 
obtained only part of the goods from the 
defendant, the owner cannot maintain 
trover for the remainder, if the action were 
brought after three months from the ori^ 
ginal seizure, though within three months 
from the order for the re-delivery. SoMn- 
ders V. Saunders f £. 41 G. 3, 25^ 

Variance. 

See Evidence, So. 4. 

Pleadings No. i, 2^ 9, 15. 



WarraOff 
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Warranty. 

I. Upon a sale of hops by the sample, with 
a warranty that the bulk of the commo. 
dity answered the sample, the law doeii 
not raise an implied warranty that the 
commodity should be merchantable, tho* 
a fair merchantable price wete ^iven. 
And therefore, if there be a latent defect 
then existing in it, unknown to the seller, 
and without fraud on his part (but arising 
from the fraud of the grower from whom 
he purchased) such seller is not answer- 
able, though the goods turned out to be 
unmerchantable. Parkiason v. Lee^ £. 4a 

G. 3. 3"4 

1. In an action on the case in tort, for a 
breach of a warranty of goods sold, the 
scienter need not be charged, nor if charg- 
ed need it be proved. WUUamson v. Allison^ 
T. 4a G. 3. 44^ 

Warrant of Attorney to confess 

Judgment. 

See practice f No. i, a.. 

mil. 

See Devise, 

I. Prohibition lies to the Spiritual Court if 
a suit be instituted to obtain a general pro- 
bate of the will of a woman, xrfetde during 
her coverture, though wiih her husband's 
consent, and though she survived himj 
for he could not, by any assent of his, 
enable her to dispose by any will made 
during the coverture of property which 
she might acquire after his death, but 
onlyot property over which he himself 
haa a disposing power. Scammell v. if^ii- 
iinsoa, T. 42 G. 3. .5^* 

a. But a feme covert may make a will, dis- 
posing of property which she only has in 
autre droit; as executrix, without her hus- 
band's consent » i^» 

RevocatiM. 

1. One devised his personal estate to A. and 
his real estate to B. ; and after ^.'s death, 
the devisor having acquired other real pro- 
perty, some by devise and some by pur- 
chase, he made a second will, disposing by 
name of his after-acquired testamentary 
estate to C. ; and then added, " As to the 
•' rest of my real and personal estate^ I interd 
•« to dispose of it by a codicil^ hereafter to be 
" made by this my will.'* This is no revo- 
cation of the first will, whether consider- 
ing that he meant to include the same 



property therein devised ; because it is k 
mere declaratioi\ of an intent to dispose of 
ir in future, and non constat that such dis« 
position would be inconsistent with the 
first will : nor is it any revocation, const- 
dering that he meant only to include his 
after-purchased property not before de- 
vised, and his personal estate, the bequest 
of which had lapsed by the death ofil. 
Thomas d, Jones, andothers^ v. Evans, T. 
4* G. 3. 4SS 

a. A. by will provided an annuity for B» 
with whom he cohabited ; and directed 
his trustee and executor out of his real 
estate, in case he should have any child or 
children ^y i3. to raise 3000/. to be paid to 
and amongst his said children, and devised 
the remainder of his estate over to several 
of his relatives. Afterwards he married 
B, and had several children by her. Held, 
that such subsequent marriage and births 
did not revoke his will ; the objects hav^ 
ing been therein contemplated and pro- 
vidcd for. Kenehel v. Scrafton, T. 4a 

G. 3. 530 

a. Su, Whether such implied revocations 
may be rebutted by evidence of parol de- 
clarations of the testator, made after tjie 
events, that he meant his will to stand. ib» 

Witness. 

1. An indorser on a note, who has received 
money from the drawer to take it up, 
is a competent witness for tlie drawer, 
in an action against him by the indorser, 
to prove that he had satisfied the note ; 
being either liable to the plaintiff on the 
note if the action were defeated, or to 
the defendant for money had ajid received 
if the action succeeded. And his being 
also liable in the latter case to compen- 
sate the defendant tor the costs incurred 
in the action by such non-payment, makes 
no difference. Birt v. Kers/uxw, T. 42 G. 3. 

45 « 

2. A parishioner having made rateable pro. 

perty in the parish, but omitted to be 
rated for the purpose of making him a 
witness upon a question of settlement be- 
tween two parishes, is a competent witness 
for the parish in which he is so liable to 
be rated. *R, v. 7 he Inhabita^its of Kird^ 
ford, y. 42 G. 3. 559 

3. So such an one is a good witness to ex- 
tend the boundaries of his parish on a 
question of boundary between two ad- 
joining parishes. Deacon v. Cook, Tautu 
ton, Sp. Ass. 1789, cited i^. 562 

4. Aliter if he were actually rated at the 
time. ib. 
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